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Federal Register

Vol. 63, No. 117
Thursday, June 18, 1998

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 846
RIN 3206-AG96

Federal Employees Retirement
System—Open Enrollment Act
Implementation

AGENCY: Office of Personnel
Management.

ACTION: Interim rule with request for
comments.

SUMMARY: The Office of Personnel
Management (OPM) is issuing interim
regulations to implement the Federal
Employees Retirement System Open
Enrollment Act of 1997. These
regulations provide information about
who may make open-enrollment-period
elections and the procedures that
employees must follow to elect Federal
Employees Retirement System (FERS)
coverage during the 1998 open
enrollment period, and that agencies
must follow in advising employees
about such elections of FERS coverage
and in processing such elections of
FERS coverage.

DATES: Interim rules effective: June 18,
1998; comments must be received on or
before August 17, 1998.

ADDRESSES: Send comments to Mary
Ellen Wilson, Retirement Policy
Division; Retirement and Insurance
Service; Office of Personnel
Management; P.O. Box 57; Washington,
DC 20044; or deliver to OPM, Room
4351, 1900 E Street NW., Washington,
DC.

FOR FURTHER INFORMATION CONTACT:
Harold L. Siegelman, (202) 606—0299.
SUPPLEMENTARY INFORMATION: Section
642 of the Treasury and General
Government Appropriations Act, 1998,
Pub. L. 105-61, approved October 10,
1997, as amended by section 348 of the
Department of Transportation and

Related Agencies Appropriations Act,
1998, Pub. L. 105-66, approved October
27,1997, is entitled the Federal
Employees Retirement System (FERS)
Open Enrollment Act of 1997. It
requires OPM to issue regulations under
which individuals who are employed by
the Federal Government and covered by
the Civil Service Retirement System
(CSRS) as of January 1, 1998, may elect
to become covered by FERS.

Subsection (c) of section 642
prescribes certain requirements for the
regulations. Elections must be made
during the period beginning on July 1,
1998, and ending on December 31, 1998.
OPM must provide for notice of the
right to make the election including
information on a comparison of the
benefits an individual would receive
under CSRS or FERS. Treatment of such
an election must be “similar to the
applicable provisions of title Il of the
Federal Employees Retirement System
Act of 1986 (Public Law 99-335; 100
Stat. 599 et seq.).”

These regulations implement the
FERS Open Enrollment Act of 1997 by
clarifying who is eligible to make an
election under the Act and by
establishing the procedures for making
such an election. They assign to
employing agencies the obligation to
provide statutorily-required notice and,
if requested, additional information,
including a comparison of benefits, to
employees about their election rights.
How the employing agencies provide
that notice is generally up to them. In
addition, the regulations provide for
belated elections as a safety valve for
instances in which the agency fails to
provide the statutorily-required notice.
If an agency denies a request to make a
belated election, the agency is
responsible for defending the denial,
including the adequacy of its notice,
before the Merit Systems Protection
Board (MSPB).

Generally, an election of FERS
coverage is effective on the first day of
the pay period beginning after the date
the election (and, in cases affected by
the former spouse consent requirement,
the required supporting documentation)
is received by the employing office. This
is required under section 301(c) of the
FERS Act and is reflected in section
846.703 of these regulations. The
regulation also provides that an election
cannot be effective before the beginning
of the open enrollment period on July 1,

1998. For employees whose pay period
is monthly and thus begins on July 1,
the election is effective on August 1, the
first day of the next pay period.

An election to be covered by FERS
can be revoked anytime before it has
become effective. Thus, an employee
who submits an election to be covered
by FERS prior to July 1, 1998, may
revoke an election anytime before the
beginning of the first pay period
beginning after July 1, 1998.

An employee who does not want to
elect FERS coverage does not need to
file a completed election form. Although
the SF 3109 does provide a space for an
affirmative election not to be covered by
FERS, such an election has no legal
effect. To emphasize this, the
regulations specifically provide that an
election not to become covered by FERS
may be revoked at any time during the
open enrollment period by filing a new
election. Agencies have no obligation to
maintain records of elections not to
become covered by FERS.

The Act provides that an individual
must have been employed by the
Federal Government on January 1, 1998,
to be eligible to make an open-
enrollment election. Because this
statutory language is similar to the
language concerning who was eligible to
participate in the 1987 open enrollment
period, we have interpreted the phrase
“employed by the Federal Government”
to have the same meaning as it was
given in the 1987 open enrollment
period. Thus, anyone who (1) qualifies
as an employee under section 2105 of
title 5, United States Code, (2) is eligible
for social security coverage, and (3) is
not excluded from FERS coverage may
be eligible to make an election as
provided in section 846.711 of these
regulations. This includes employees
serving under appointments generally
excluded from CSRS coverage but not
excluded from FERS coverage, such as
term appointments, as well as some
individuals who are treated as Federal
employees for retirement purposes, such
as certain employees of the District of
Columbia Courts. It also includes
employees serving under appointments
generally excluded under CSRS but who
have CSRS coverage under section
831.201(b)(1) of Title 5, Code of Federal
Regulations. Section 831.201(b)(1)
provides that an employee serving in a
position covered by CSRS (other than an
alien whose duty station is in a foreign



33232

Federal Register/Vol. 63, No. 117/ Thursday, June 18, 1998/Rules and Regulations

country) retains CSRS coverage upon
moving to employment in a position in
an excluded category if the move occurs
without a break in service (or after a
separation of 3 days or less).

By statute, four groups of individuals
who may be covered by CSRS are not
eligible to participate in the open
enrollment opportunity. These statutory
exclusions are reflected in 846.712 and
846.713. Section 846.712(a) excludes
individuals employed by the
government of the District of Columbia
except for certain groups of employees
who are permitted to be covered by
FERS because by statute they are treated
as Federal employees for retirement
purposes. The National Capital
Revitalization and Self-Government
Improvement Act of 1997, title XI of
Public Law 105-33, 111 Stat. 251,
allows FERS coverage for non-judicial
employees of the District of Columbia
Courts and certain employees of the
District of Columbia Department of
Corrections Trustee or the District of
Columbia Pretrial Services, Defense
Services, Parole, Adult Probation and
Offender Supervision Trustee who meet
the requirements of section 831.201(g)
of Title 5, Code of Federal Regulations.
The District of Columbia Financial
Responsibility and Management
Assistance Act of 1995, Public Law 104—
8, 109 Stat. 97, as amended, allows
FERS coverage for employees of the
District of Columbia Financial
Responsibility and Management
Assistance Authority who may make an
election under section 831.204 of Title
5, Code of Federal Regulations.

Section 846.712(b) excludes Members
of Congress. Members were eligible to
participate in the 1987 open enrollment
period; however, section 348 of the
Department of Transportation and
Related Agencies Appropriations Act,
1998, Pub. L. 105-66, approved October
27,1997, expressly excludes Members
of Congress from the class of individuals
who can make an open-enrollment
election.

Section 846.712(c) excludes
individuals who are ineligible for social
security coverage. The definition of
“employee” for FERS in section
8401(11) of title 5, United States Code,
permits only individuals who are
eligible for social security coverage to
elect FERS coverage.

Section 846.713 excludes individuals
who are subject to the former spouse
consent requirement under section
301(d) of the FERS Act unless they
obtain the former spouse’s consent or
qualify for a waiver of the consent
requirement. The methods of proving
consent or qualifying for a waiver are

discussed in connection with section
846.722, infra.

Section 846.721 establishes the
actions that an eligible individual must
take to elect FERS coverage. Elections
must be documented by a completed SF
3109, the FERS Election of Coverage
form, filed with the employing office.
However, any signed writing timely
filed with the employing office may be
used as an election to establish the date
of the election, and thus the effective
date of FERS coverage, as long as the
employing agency subsequently receives
a completed SF 3109 to confirm such
election. For example, if an employee
on leave without pay or whose duty
station is at a remote worksite, informs
the agency by letter that he or she elects
FERS coverage, the letter constitutes a
valid election when confirmed with a
completed SF 3109. The agency should
have the employee complete an SF 3109
and should process the transfer of
coverage effective at the beginning of
the pay period after it received the
letter.

Generally, the right to elect FERS may
only be exercised personally by the
employee. Section 846.721(b) provides
the only exception. It allows the
survivor of a deceased employee to sign
and file the completed SF 3109 on
behalf of a deceased employee as long
as the employee had made an election,
as described in section 846.721(b).

Section 301(d) of the FERS Act
prohibits an election by an employee
whose former spouse has filed with
OPM certain court orders affecting the
employee’s retirement benefits. This
restriction applied to elections during
the 1987 open enrollment period and
currently applies to all elections upon
reemployment. We believe it would be
consistent to apply such a restriction to
elections during this open enrollment
period. Accordingly, section 846.722
provides that the existing procedures
applicable to the former spouse consent
requirement generally apply to elections
during the open enrollment period. In
addition, the regulations provide for
automatic approval of an extension of
the time limit for election of FERS
coverage until June 30, 1999, upon filing
(before January 1, 1999) with the agency
of a properly completed SF 3111,
Request for Waiver, Extension or
Search, requesting an extension.

Section 846.723 implements the
requirement in section 642(c)(2) of the
Act that OPM issue regulations to
provide *‘notice and information to
individuals who may make such an
election, including information on a
comparison of benefits an individual
would receive from coverage under
[CSRS] or [FERS].” Since comparisons

of benefits are always unique to an
individual employee, notice will be
more effective if made by employing
agencies directly. Accordingly, the
regulations delegate to employing
agencies responsibility to provide the
required notice and information.
Agencies may determine the exact form
of the notice. See discussion of section
846.724(a) on belated elections and
agency responsibility for defending the
adequacy of its notice in any case in
which it denies a request to make a
belated election.

Unlike the 1987 open season, we are
not requiring that agencies distribute
paper copies of the FERS Transfer
Handbook to each employee, but each
eligible employee who does not receive
a paper copy must have ready access to
the Handbook. The Handbook is
accessible on the OPM website at
www.opm.gov/fers__election. The
Handbook also will be distributed to
agencies on a CD—ROM that mirrors the
website.

The Handbook will be the primary
tool employees will use in making their
decisions. For most employees, reading
the comparison of benefit provisions
under the two systems and some of the
scenarios contained in the Handbook
will provide the information they need
to make a decision.

A transfer model is available on the
FERS Election Opportunities page
(www.opm.gov/fers__election) of OPM’s
website and will be on the CD-ROM.
This is a computer model that will
allow employees to estimate their
projected benefits under CSRS and
FERS based on assumptions unique to
each employee. As with the Handbook,
it should be made available for use by
all eligible employees. The revised
computer model is a user-friendly,
interactive, Windows"-based version
that employees are able to use
themselves to compare and contrast
benefits under both systems. If the
employing office cannot make the
transfer model available to some
employees, the agency is expected to
make available an equivalent CSRS/
FERS benefits estimate upon request.

While counseling employees who
request it and assisting them in
understanding how the systems affect
their individual circumstances, agencies
should emphasize that the final decision
on which system the employee chooses
is a personal one.

An agency decision that an employee
is not eligible to elect FERS coverage or
an agency’s refusal to accept a belated
election must be in writing and must
notify the employee of the right to
appeal the decision to MSPB and the 30-
day time limit applicable to such
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appeals. The employing agency is also
responsible for defending such a
coverage decision at MSPB. Each agency
should keep such documentation that it
considers appropriate for that purpose.

Since the statute expressly requires
notice and, if requested, other
information concerning the election
including a comparison of benefits be
provided to employees, the failure to
provide these materials is a basis for
tolling the time limit for making the
election. See e.g., Davies v. OPM, 5
M.S.P.R. 199 (1981). Section 846.724
empowers agencies (subject to review by
MSPB under section 846.725) to
determine on a case-by-case basis
whether they failed to provide sufficient
information to justify acceptance of a
belated election. The employing office
may accept a belated election of FERS
coverage without time limit if the
employing office determines that the
agency did not provide the notice
required under section 846.723 in a
timely manner, the agency did not
provide access to the FERS Transfer
Handbook to the employee in a timely
manner, or the employee was unable,
for cause beyond his or her control, to
elect FERS coverage within the
prescribed time limit. A belated election
of FERS coverage is effective on the first
day of the pay period beginning after the
employing office receives the completed
SF 3109, the FERS Election of Coverage
form. Neither agencies nor OPM has any
statutory authority to approve a
retroactive effective date for belated
elections of FERS coverage.

Section 846.724 also continues the
current rules concerning correction of
administrative errors. Failure to begin
employee deductions and Government
contributions on the effective date of
coverage must be corrected in
accordance with section 841.505 of Title
5, Code of Federal Regulations.

Section 846.725 establishes the
procedures for appeal of decisions
affecting elections of coverage under
FERS. A person whose rights or
interests concerning an election of FERS
coverage are affected by the agency’s
final decision may request MSPB to
review the decision in accord with
procedures prescribed by MSPB. MSPB
regulations relating to appeals are
contained in chapter Il of Title 5, Code
of Federal Regulations.

Section 846.726 specifically delegates
to agencies authority to act as OPM’s
agent for receipt of employee
communications relating to elections of
FERS coverage (i.e., any documents that
employees are required by these
regulations to file with OPM). Such
documents are deemed received by
OPM on the date that the employing

office receives them. Such delegations
are authorized under section 1104 of
title 5, United States Code.

Under section 553(b)(3)(B) and (d)(3)
of title 5, United States Code, | find that
good cause exists for waiving the
general notice of proposed rulemaking
and for making this rule effective in less
than 30 days. The notice is being
waived and the regulation is being made
effective in less than 30 days so that the
regulation can be implemented in time
to meet the statutory requirements of the
Federal Employees Retirement System
Open Enrollment Act of 1997. That
statute requires the OPM to issue
regulations under which individuals
who are employed by the Federal
Government and are covered by CSRS as
of January 1, 1998 may elect to become
covered by FERS. Such elections must
be made between July 1, 1998 and
December 31, 1998. This rule is being
made effective in less than 30 days in
order to establish timely election
procedures and allow the regulation to
be of maximum effectiveness and
assistance for Federal agencies and
employees considering their election
options.

E.O. 12866, Regulatory Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with E.O. 12866.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities
because the regulation will only affect
Federal employees and agencies and
retirement payments to retired
Government employees and their
survivors.

List of Subjects in 5 CFR Part 846

Administrative practice and
procedure, Air traffic controllers,
Firefighters, Government employees,
Law enforcement officers, Pensions,
Retirement.

U.S. Office of Personnel Management.

Janice R. Lachance,
Director.

Accordingly, OPM amends 5 CFR part
846 as follows:

PART 846—FEDERAL EMPLOYEES
RETIREMENT SYSTEM—ELECTIONS
OF COVERAGE

1. The heading of part 846 is revised
to read as set forth above.

la. The authority citation for part 846
is revised to read as follows:

Authority: 5 U.S.C. 8347(a) and 8461(qg)
and Title Il of Pub. L. 99-335, 100 Stat. 517;

§846.201(b) also issued under 5 U.S.C.
7701(b)(2) and section 153 of Pub. L. 104—
134, 110 Stat. 1321; §846.201(d) also issued
under section 11246(b) of Pub. L. 105-33,
111 Stat. 251; §846.202 also issued under
section 301(d)(3) of Pub. L. 99-335, 100 Stat.
517; §846.726 also issued under 5 U.S.C.
1104; subpart G also issued under section
642 of Pub. L. 105-61, 111 Stat. 1272.

2. Subpart G is added to read as
follows:

Subpart G—1998 Open Enrollment Elections

Sec.
846.701
846.702

Purpose and scope.

Definitions.

846.703 Effective date of FERS coverage.

846.704 Irrevocability of an election of
FERS coverage.

Who May Elect

846.711 Eligibility to elect FERS coverage
during the 1998 open enrollment period.

846.712 Statutory exclusions.

846.713 Former spouse consent
requirement.

Election Procedures

846.721 Electing FERS coverage.

846.722 Former spouse’s consent to an
election of FERS coverage.

846.723 Agency responsibilities.

846.724 Belated elections and correction of
administrative errors.

846.725 Appeal to the Merit Systems
Protection Board.

846.726 Delegation of authority to act as
OPM'’s agent for receipt of employee
communications relating to elections.

Subpart G—1998 Open Enrollment
Elections

§846.701 Purpose and scope.

This subpart contains OPM’s
regulations applicable to elections of
FERS coverage during the 1998 open
enrollment period, including—

(a) The requirements that an
individual must satisfy to be eligible to
make an election; and

(b) The procedures that—

(1) Employees must follow to make an
election;

(2) Agencies must follow in advising
employees about making an election
and in processing employees’ elections;
and

(3) OPM wiill follow in cases subject
to the former spouse consent
requirement.

§846.702 Definitions.

In this subpart—

Election means an election of FERS
coverage during the 1998 open
enrollment period.

Former spouse consent requirement
means the condition that must be
satisfied under section 301(d) of the
FERS Act for an employee with a former
spouse to be eligible to elect FERS
coverage.
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Qualifying court order means a court
order acceptable for processing as
defined in §838.103 of this chapter or
a qualifying court order as defined in
§838.1003 of this chapter subject to the
following conditions:

(1) If OPM has not received (as
explained in §838.131 of this chapter)
a copy of the court order and identifying
information required under
§838.221(b)(3), §838.421(b)(3),
§838.721(b)(1)(iii), or § 838.1005(b)(3)
of this chapter prior to the date on
which the employing office receives the
election to be covered by FERS, the
court order is not a qualifying court
order.

(2) If the former spouse loses
entitlement to all CSRS benefits under
the court order, the court order ceases
to be a qualifying court order.

Social security coverage means
coverage under the Old Age, Survivors,
and Disability Insurance program under
the Social Security Act.

1998 open enrollment period means
July 1, 1998, through December 31,
1998.

§846.703 Effective date of FERS coverage.

An election under this subpart is
effective on the later of—

(a) The first day of the pay period
beginning after the date the election and
any required supporting documentation
is received by the employing office; or

(b) The first day of the pay period
beginning after July 1, 1998.

§846.704 Irrevocability of an election of
FERS coverage.

(a) An election to be covered by FERS
becomes irrevocable on the date it
becomes effective.

(b) If, during the 1998 open
enrollment period, an employee files an
election on an SF 3109 to remain
covered by CSRS, the employee may
revoke such an election by filing
another election during the 1998 open
enrollment period.

Who May Elect

§846.711 Eligibility to elect FERS
coverage during the 1998 open enroliment
period.

An employee who is not covered by
FERS, and who was an employee on
January 1, 1998, and who is not
otherwise ineligible for FERS coverage
(under subpart A of part 842 of this
chapter or §846.722) may elect FERS
coverage during the 1998 open
enrollment period.

§846.712 Statutory exclusions.

(a) DC government employees. An
individual employed by the government
of the District of Columbia is not eligible
to make an election, except—

(1) Non-judicial employees of the
District of Columbia Courts, District of
Columbia Department of Corrections
Trustee or the District of Columbia
Pretrial Services, Defense Services,
Parole, Adult Probation and Offender
Supervision Trustee under the National
Capital Revitalization and Self-
Government Improvement Act of 1997,
title Xl of Public Law 105-33, 111 Stat.
251, who meet the conditions of
§831.201(9)(2), (3), and (4) of this
chapter; and

(2) Employees of the District of
Columbia Financial Responsibility and
Management Assistance Authority
under the District of Columbia Financial
Responsibility and Management
Assistance Act of 1995, Public Law 104—
8, 109 Stat. 97, as amended, who elected
CSRS under §831.201(g)(5) of this
chapter.

(b) Members of Congress. A Member
(as defined in section 2106 of title 5,
United States Code) is not eligible to
make an election.

(c) Persons without social security
eligibility. An individual is not eligible
to make an election if that individual is
not eligible for social security coverage.

§846.713 Former spouse consent
requirement.

An election of FERS coverage cannot
become effective unless the election is
made with the written consent of any
former spouse(s) entitled to benefits
under part 838 of this chapter.

Election Procedures

§846.721 Electing FERS coverage.

(a) To elect FERS coverage, an
employee must submit a completed
FERS Election of Coverage form (SF
3109) and any additional
documentation that may be required
under §846.722 (relating to the former
spouse consent requirement) to the
employing office no later than the close
of business on December 31, 1998.

(b) Any writing signed by the
employee and filed with the employing
office may be treated as an election for
the purpose of establishing the date of
the election of FERS coverage if the
employee intends that document to be
an election, but the employee (or, if the
employee dies after filing the election
but before completing the SF 3109, the
survivor) must submit a completed SF
3109 to confirm any such election.

§846.722 Former spouse’s consent to an
election of FERS coverage.

(a) Employee actions. (1) If the
employee is subject to a qualifying court
order, the employee must submit to the
employing office a completed—

(i) SF 3110, Former Spouse’s Consent
to FERS Election, to document the
former spouse’s consent to the FERS
coverage; or

(ii) SF 3111, Request for Waiver,
Extension, or Search, to request a waiver
of the former spouse consent
requirement or to request an extension
of the time limit for obtaining a former
spouse’s consent or amendment of the
court order.

(2) If the employee states on the SF
3109, the FERS Election of Coverage
form, that he or she does not know
whether he or she is subject to a
qualifying court order, the employee
must submit to the employing office a
completed SF 3111, Request for Waiver,
Extension, or Search, to request OPM to
determine whether it has a qualifying
court order relating to the employee.

(b) OPM actions—(1) Waiver of former
spouse consent requirement—(i)
Grounds for waiver. OPM'’s authority to
approve a waiver of the former spouse
consent requirement is limited to cases
in which the former spouse’s
whereabouts cannot be determined or
exceptional circumstances make
requiring the former spouse’s consent
inappropriate.

(ii) Whereabouts cannot be
determined. OPM will waive the former
spouse consent requirement upon a
showing that the former spouse’s
whereabouts cannot be determined. A
request for waiver on this basis must be
accompanied by—

(A) A judicial or administrative
determination that the former spouse’s
whereabouts cannot be determined; or

(B)(1) Affidavits by the employee and
two other persons, at least one of whom
is not related to the employee, attesting
to the inability to locate the former
spouse and stating the efforts made to
locate the spouse; and

(2) Documentary corroboration such
as newspaper reports about the former
spouse’s disappearance.

(iii) Exceptional circumstances. OPM
will waive the former spouse consent
requirement based on exceptional
circumstances if the employee presents
a judicial determination finding that—

(A) The case before the court involves
a Federal employee who is in the
process of electing FERS coverage and
the former spouse of that employee;

(B) The former spouse has been given
notice and an opportunity to be heard
concerning this proceeding;

(C) The court has considered sections
301 and 302 of the FERS Act, Pub. L.
99-335, 100 Stat. 517, and this section
as they relate to waiver of the former
spouse consent requirement for an
employee with a former spouse to elect
FERS coverage; and
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(D) The court finds that exceptional
circumstances exist justifying waiver of
the former spouse’s consent.

(iv) Approval of a waiver. If OPM
grants a waiver of the requirement of
paragraph (a) of this section, OPM will
notify both the individual and the
employing office of its decision. OPM’s
notice to the employing office is deemed
to complete the individual’s election,
which becomes effective with the first
pay period after the employing office
receives OPM’s notice that the waiver is
granted.

(2) Extension of the time limit to
obtain a former spouse’s consent—(i)
First request. If an employee who is
ineligible to elect FERS coverage solely
because of a qualifying court order files,
prior to January 1, 1999, a completed SF
3111, Request for Waiver, Extension or
Search, requesting an extension of the
time limit to seek an amendment of a
qualifying court order, OPM is deemed
to have approved the extension through
June 30, 1999.

(ii) Second request. OPM wiill grant
one extension of the time limit to seek
an amendment of a qualifying court
order to an individual who has been
granted an extension under paragraph
(b)(2)(i) of this section if the
individual—

(A) Files an application for the
extension (SF 3109) with the employing
office before July 1, 1999;

(B) Has initiated legal proceedings to
secure the modification of the qualifying
court order on file at OPM to satisfy the
former spouse consent requirement;

(C) Demonstrates to OPM’s
satisfaction that the individual has
exercised due diligence in seeking to
obtain the modification; and

(D) If seeking an extension beyond
December 31, 1999, demonstrates to
OPM’s satisfaction that a longer
extension is necessary.

(iii) Expiration date of a second
extension. An approved extension
under paragraph (b)(2)(ii) of this section
expires on December 31, 1999, unless
OPM'’s decision letter states a later
expiration date.

(3) Search for a qualifying court order.
(i) When an employing office notifies
OPM that it has received an employee’s
request for a determination of whether
OPM has a qualifying court order on
file, OPM will determine whether it has
such an order.

(ii) If OPM does not have a copy of a
qualifying court order in its possession,
OPM’s notice to the employing office
that it has no qualifying court order
completes the employee’s election of
FERS coverage and the election becomes
effective at the beginning of the first pay

period after the employing office
receives OPM’s notification.

(iii) If OPM has a copy of a qualifying
court order, OPM will notify both the
individual and the employing office that
it has a qualifying court order and that
an extension until June 30, 1999, has
been granted.

§846.723 Agency responsibilities.

(a) The employing office must
determine whether the employee is
eligible to elect FERS coverage.

(b)(1) As close as practicable to the
beginning of the open enrollment
period, the employing office must
provide each employee eligible to elect
FERS coverage with notice of that
employee’s right to make an election.

(2) The employing office must provide
each employee eligible to elect FERS
coverage with a copy of or ready access
to the FERS Transfer Handbook.

(c) An election received by an
employing office before July 1, 1998, is
deemed to have been received by the
employing office on July 1, 1998.

(d) An agency decision that an
employee is not eligible to elect FERS
coverage or refusing to accept a belated
election under § 846.724 must be in
writing, must fully set forth the findings
and conclusions of the agency, and must
notify the employee of the right to
appeal the decision under this section to
the Merit Systems Protection Board,
including all information required
under the Board’s regulations. See 5
CFR 1201.21.

§846.724 Belated elections and correction
of administrative errors.

(a) Belated elections. The employing
office may accept a belated election of
FERS coverage if it determines that—

(1) The employing office did not
provide adequate notice to the employee
in a timely manner;

(2) The agency did not provide access
to the FERS Transfer Handbook to the
employee in a timely manner; or

(3) The employee was unable, for
cause beyond his or her control, to elect
FERS coverage within the prescribed
time limit.

(b) Correction of administrative errors.
Failure to begin employee deductions
and Government contributions on the
effective date of coverage must be
corrected in accordance with §841.505
of this chapter.

§846.725 Appeal to the Merit Systems
Protection Board.

(a) A person whose rights or interests
under this part are affected by an agency
decision that an employee is not eligible
to elect FERS coverage or an agency
refusal to accept a belated election

under 8846.724, or an OPM decision
denying an extension or waiver under
§846.722, may request the Merit
Systems Protection Board (MSPB) to
review such decision in accord with
procedures prescribed by MSPB. MSPB
regulations relating to appeals are
contained in chapter Il of this title.

(b) Paragraph (a) of this section is the
exclusive remedy for review of agency
decisions concerning eligibility to make
an election under this subpart. An
agency decision must not allow review
under any employee grievance
procedures, including those established
by chapter 71 of title 5, United States
Code, and 5 CFR part 771.

§846.726 Delegation of authority to act as
OPM's agent for receipt of employee
communications relating to elections.

The employing office is delegated
authority to act as OPM'’s agent for the
receipt of any documents that
employees are required by this subpart
to file with OPM. Such documents are
deemed received by OPM on the date
that the employing office receives them.

[FR Doc. 98-16264 Filed 6-17-98; 8:45 am]
BILLING CODE 6325-01-P

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 28
[CN-98-004]
Revision of User Fees for 1998 Crop

Cotton Classification Services to
Growers

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Agricultural Marketing
Service (AMS) is reducing user fees for
cotton producers for 1998 crop cotton
classification services under the Cotton
Statistics and Estimates Act in
accordance with the formula provided
in the Uniform Cotton Classing Fees Act
of 1987. The 1997 user fee for this
classification service was $1.40 per bale.
This rule would reduce the fee for the
1998 crop to $1.30 per bale. The
reduction in fees resulted from
increased efficiency in classing
operations. The fee is sufficient to
recover the costs of providing
classification services, including costs
for administration, supervision, and
development and maintenance of
standards.

DATES: Effective Date: July 1, 1998.

FOR FURTHER INFORMATION CONTACT: Lee
Cliburn, 202-720-2145.
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SUPPLEMENTARY INFORMATION: A
proposed rule detailing the revisions
was published in the Federal Register
on March 27, 1998, (63 FR 14839). A 30
day comment period was provided for
interested persons to respond to the
proposed rule: No comments were
received.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866, and it has not
been reviewed by the Office of
Management and Budget (OMB).

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. It is not intended to
have retroactive effect. This rule would
not preempt any state or local laws,
regulations, or policies unless they
present an irreconcilable conflict with
this rule. There are no administrative
procedures which must be exhausted
prior to any judicial challenge to the
provisions of this rule.

The Administrator, Agricultural
Marketing Service (AMS), has
considered the economic impact of this
rule on small entities pursuant to the
requirements set forth in the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.). It has been determined that the
implementation of this rule would not
have a significant economic impact on
a substantial number of small
businesses.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
disproportionately burdened. There are
an estimated 40,000 cotton growers in
the U.S. who voluntarily use the AMS
cotton classing services annually, and
the majority of these cotton growers are
small businesses under the criteria
established by the Small Business
Administration (13 CFR §121.601). The
Administrator of AMS has certified that
this action will not have a significant
economic impact on a substantial
number of small entities as defined in
the RFA because:

(1) The fee reduction reflects a
decrease in the cost-per-unit currently
borne by those entities utilizing the
services (the 1997 user fee for
classification services was $1.40 per
bale; the fee for the 1998 crop would be
reduced to $1.30 per bale; the 1998 crop
is estimated at 15,684,900 bales);

(2) The cost reduction will not affect
competition in the marketplace; and

(3) The use of classification services is
voluntary. For the 1997 crop, 17,949,575
bales were classed out of 18,346,450
bales produced.

(4) Based on the average price paid to
growers for cotton from the 1996 crop of
69.3 cents per pound, 500 pound bales

of cotton are worth an average of
$346.50 each. The proposed user fee for
classification services, $1.30 per bale, is
less than one percent of the value of an
average bale of cotton.

In compliance with OMB regulations
(5 CFR part 1320) which implement the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), the information
collection requirements contained in the
provisions to be amended by this rule
have been previously approved by OMB
and were assigned OMB control number
0581-0009 under the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.).

The changes will be made effective
July 1, 1998, as provided by the Cotton
Statistics and Estimates Act.

Fees for Classification under the Cotton
Statistics and Estimates Act of 1927

The user fee charged to cotton
producers for High Volume Instrument
(HVI) classification services under the
Cotton Statistics and Estimates Act (7
U.S.C. 473a) was $1.40 per bale during
the 1997 harvest season as determined
by using the formula provided in the
Uniform Cotton Classing Fees Act of
1987, as amended by Public Law 102—
237. The fees cover salaries, costs of
equipment and supplies, and other
overhead costs, including costs for
administration, supervision, and
development and maintenance of cotton
standards.

This final rule establishes the user fee
charged to producers for HVI
classification at $1.30 per bale during
the 1998 harvest season.

Public Law 102—-237 amended the
formula in the Uniform Cotton Classing
Fees Act of 1987 for establishing the
producer’s classification fee so that the
producer’s fee is based on the prevailing
method of classification requested by
producers during the previous year. HVI
classing was the prevailing method of
cotton classification requested by
producers in 1997. Therefore, the 1998
producer’s user fee for classification
service is based on the 1997 base fee for
HVI classification.

The fee was calculated by applying
the formula specified in the Uniform
Cotton Classing Fees Act of 1987, as
amended by Public Law 102-237. The
1997 base fee for HVI classification
exclusive of adjustments, as provided by
the Act, was $2.08 per bale. A two
percent, or four cents per bale increase
due to the implicit price deflator of the
gross domestic product added to the
$2.08 would result in a 1998 base fee of
$2.12 per bale. The formula in the Act
provides for the use of the percentage
change in the implicit price deflator of
the gross national product (as indexed
for the most recent 12-month period for

which statistics are available). However,
this has been replaced by the gross
domestic product by the Department of
Commerce as a more appropriate
measure for the short-term monitoring
and analysis of the U.S. economy.

The number of bales to be classed by
the United States Department of
Agriculture from the 1998 crop is
estimated at 15,684,900 bales. The 1998
base fee was decreased 15 percent based
on the estimated number of bales to be
classed (one percent for every 100,000
bales or portion thereof above the base
of 12,500,000, limited to a maximum
adjustment of 15 percent). This
percentage factor amounts to a 32 cents
per bale reduction and was subtracted
from the 1998 base fee of $2.12 per bale,
resulting in a fee of $1.80 per bale.

With a fee of $1.80 per bale, the
projected operating reserve would be
46.806 percent. The Act specifies that
the Secretary shall not establish a fee
which, when combined with other
sources of revenue, will result in a
projected operating reserve of more than
25 percent. Accordingly, the fee of $1.80
must be reduced by 50 cents per bale,
to $1.30 per bale, to provide an ending
accumulated operating reserve for the
fiscal year of 25 percent of the projected
cost of operating the program. This
would establish the 1998 season fee at
$1.30 per bale.

Accordingly, §28.909, paragraph (b)
will be revised to reflect the reduction
in the HVI classification fees.

As provided for in the Uniform Cotton
Classing Fees Act of 1987, as amended,
a five cent per bale discount will
continue to be applied to voluntary
centralized billing and collecting agents
as specified in §28.909 (c).

Growers or their designated agents
requesting classification data provided
on computer punched cards will be
charged a fee of 10 cents per card to
reflect the costs of providing this
service. Requests for punch card
classification data represent only 2.6
percent of the total bales classed. This
change will be reflected in §28.910 (a).
Growers or their designated agents
receiving classification data by methods
other than computer punched cards will
continue to incur no additional fees if
only one method of receiving
classification data was requested. The
fee for each additional method of
receiving classification data in §28.910
will remain at five cents per bale, and
it will be applicable even if the same
method was requested. However, if
computer punched cards were
requested, a fee of ten cents per card
would be charged. The fee in §28.910
(b) for an owner receiving classification
data from the central database will
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remain at five cents per bale, and the
minimum charge of $5.00 for services
provided per monthly billing period
will remain the same. The provisions of
§28.910 (c) concerning the fee for new
classification memoranda issued from
the central database for the business
convenience of an owner without
reclassification of the cotton will remain
the same.

The fee for review classification in
§28.911 will be reduced from $1.40 per
bale to $1.30 per bale.

The fee for returning samples after
classification in §28.911 will remain at
40 cents per sample.

Finally, the authority citation for
Subpart D of Part 28 was revised at 61
FR 19512. This action would correct
that revision by specifying Subpart D
rather than a reference to Part 28 in its
entirety.

List of Subjects in 7 CFR Part 28

Administrative practice and
procedure, Cotton, Cotton samples,
Grades, Market news, Reporting and
recordkeeping requirements, Standards,
Staples, Testing, Warehouses.

For the reasons set forth in the
preamble, 7 CFR Part 28 is amended as
follows:

PART 28—[AMENDED]

1. The authority citation for part 28,
subpart D, is revised to read as follows:

Authority: 7 U.S.C. 471-476.

2.In §28.909, paragraph (b) is revised
to read as follows:

§28.909 Costs.

* * * * *

(b) The cost of High Volume
Instrument (HVI) cotton classification
service to producers is $1.30 per bale.

* * * * *

3.In §28.910, paragraph (a) is revised
to read as follows:

§28.910 Classification of samples and
issuance of classification data.

(a) (1) The samples submitted as
provided in the subpart shall be
classified by employees of the Division
and classification memoranda showing
the official quality determination of
each sample according to the official
cotton standards of the United States
shall be issued by any one of the
following methods at no additional
charge:

(i) Computer diskettes,

(i) Computer tapes, or

(iii) Telecommunications, with all
long distance telephone line charges
paid by the receiver of data.

(2) When an additional copy of the
classification memorandum is issued by

any method listed in paragraph (a)(1),
there will be a charge of five cents per
bale. If provided as an additional
method of data transfer, the minimum
fee for each tape or diskette issued shall
be $10.00.

(3) Upon request, computer punch
cards may be issued. The fee for this
service shall be 10 cents per card.

* * * * *

4. In §28.911, the last sentence of
paragraph (a) is revised to read as
follows:

§28.911 Review classification.
(@ * * * The fee for review
classification is $1.30 per bale.
* * * * *
Dated: June 16, 1998.
Enrique E. Figueroa,

Administrator, Agricultural Marketing
Service.

[FR Doc. 98-16376 Filed 6-17-98; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Parts 997 and 998
[Docket Nos. FV97-997-1 FIR and FV97—
998-1 FIR]

Peanuts Marketed in the United States;
Relaxation of Handling Regulations

AGENCY: Agricultural Marketing Service
(AMS), USDA.
ACTION: Final rule.

SUMMARY: The Department of
Agriculture (Department) is adopting, as
a final rule, with modifications, the
provisions of an interim final rule (IFR)
that relaxed for 1997 and subsequent
crop peanuts, several provisions
regulating the handling of domestically
produced peanuts marketed in the
United States. This finalization
continues the IFR’s improved efficiency
and reduced program costs resulting in
a similar reduction in assessments
charged Agreement signer and non-
signer handlers.

EFFECTIVE DATE: June 19, 1998.

FOR FURTHER INFORMATION CONTACT:
George J. Kelhart or Jim Wendland,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, P.O. Box 96456, room
2525-S, Washington, D.C. 20090-6456;
telephone: (202) 720-2491, Fax: (202)
205-6632. Small businesses may request
information on compliance with this
regulation by contacting: Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, P.O. Box 96456, room

2525-S, Washington, D.C., 20090-6456;
telephone: (202) 720-2491, Fax: (202)
205-6632.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 146 (Agreement)(7 CFR part 998)
and the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the ““Act.” The Agreement and the
regulations issued thereunder and the
non-signatory peanut handler
regulations (7 CFR part 997) regulate the
quality of domestically produced
peanuts.

The Department is issuing this final
rule in conformance with Executive
Order 12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule. There are no administrative
procedures which must be exhausted
prior to any judicial challenge to the
provisions of this rule.

Following explanation of each change
to the Agreement’s regulation, the
corresponding change to the non-
signatory handlers’ regulation is
discussed.

Incoming Regulations

Farmers Stock Storage and Handling
Facilities

The Peanut Administrative
Committee (Committee) recommended
amending 8 998.100 Incoming quality
regulation for 1996 and subsequent crop
peanuts by removing paragraph (g)
Farmers Stock Storage and Handling
Facilities which previously regulated
the condition of such facilities and
authorized Committee inspection. The
Committee recommended the change to
save approximately $450,000, by
eliminating the positions of the seven
fieldmen whose specified duties
through the 1996 crop year included
spending an estimated 60-65 percent of
their time inspecting and approving
such facilities. The vote was 17 “For”
and 1 “Against”, with the dissenting
voter contending that the fieldmen were
providing valuable services, their
positions should not be eliminated, and
that inspection and approval of such
facilities by the Committee staff were
important. Handlers contended they
were already paying their own
employees to do facilities inspections
and the cost of such duplication of effort
needed to be eliminated and the
Department issued the change. Also,
this cost-cutting has not adversely
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affected quality since peanuts must still
meet the Outgoing Quality Regulation.

Elimination of the regulatory
provision has allowed the Committee to
reduce its non-headquarters staff from
seven to one compliance officer in each
of the three production areas and reduce
the current “fieldmen” staffing costs to
zero. The compliance officers are
conducting compliance audits of
Agreement signers similar to AMS
approved non-signer program
compliance plan procedures, where
AMS Compliance Staff auditors check
non-signers’ records. A revised 1997-98
compliance plan from the Committee
includes these new procedures. AMS
believes this will continue to assure
compliance under the Agreement.

The non-signer regulation contains no
similar requirements for inspection and
approval of such facilities, so no change
is needed to it.

Outgoing Regulations

The Committee unanimously
recommended that § 998.200(a) be
amended to provide that minimum
grade requirements for lots of “‘splits”
(the separated halves of peanut kernels)
be modified to correspond with “United
States Standards For Grades Of: (1)
Cleaned Virginia Type Peanuts In The
Shell; or (2) Shelled Runner Type
Peanuts; or (3) Shelled Spanish Type
Peanuts; or (4) Shelled Virginia Type
Peanuts” (7 CFR part 51: Sections
51.1235-1242; 51.2710-2721; 51.2730—
2741; and 51.2750-2763, respectively).
The increase to 2.00 percent from the
prior 1.50 percent for unshelled peanuts
and damaged kernels was needed to
provide consistency with the grade
standards. Under the former regulation,
a handler could have had a lot of
peanuts which met U.S. Grade
Standards for U.S. Splits, but failed to
meet Agreement requirements for edible
quality. It was initially expected that
this change might reduce the number of
lots needing remilling to meet outgoing
quality requirements by less than 10
percent if it was an average year. But the
1997 crop has been stressed by drought
conditions and the industry in virtually
all peanut producing States has
expressed having some problems with
quality. Thus, this change is now
expected to reduce handlers’ need to
remill by more than 10 percent during
the 1997 crop year, saving an estimated
$30 on each ton not needing to be
remilled.

The only comment received
concerning the IFR, filed by the
Committee, dealt with § 998.200(a). The
Committee urged that portions of Table
2 INDEMNIFIABLE GRADES, which
had been removed by the IFR, be

restored by adding them to the
MAXIMUM LIMITATIONS table. The
IFR modification inadvertently
eliminated all nine of the
INDEMNIFIABLE GRADE categories.
The Committee said its intent was to
cause all edible grade categories of
peanuts to be eligible for
indemnification, not to eliminate any
grade categories. Three of the grade
categories—Runner with splits, Virginia
with splits, and Spanish and Valencia
with splits—are not included in the U.S.
grade standards for peanuts. ‘““Runner
with splits” exists under the American
Peanut Shellers Association’s
specifications but not the other
categories. Therefore, the three not
included in the grade standards need to
be restored, for convenient use by the
peanut industry, since such peanuts still
have a domestic market niche. Federal
Government Commodity Procurement
Program, Farm Service Agency’s
Commodity Operations Division and
many commercial firms had used these
grade categories in contract
specifications to purchase such peanuts.
Also, to be consistent with the other
maximum tolerances in the “Unshelled
peanuts and damaged kernels”” column
and the ““Unshelled peanuts and
damaged kernels and minor defects”
column, the percentage tolerances for
the three restored categories need to be
relaxed to 1.50 percent from 1.25 and to
2.50 percent from 2.00, respectively.
Therefore, the three “* * * with splits”
type and grade categories and their
relaxed tolerances need to be
incorporated into the MAXIMUM
LIMITATION table in §998.200(a) and
§997.30(a). This simplifies grade
requirements by having only one set of
quality requirements for human
consumption use. The Department
agrees with the comment and includes
the changes in this finalization of the
IFR. This relaxation in tolerances will
reduce the number of lots that need to
be reconditioned to meet outgoing
quality requirements. This will save
signer handlers reconditioning and
storage costs.

Similar changes are made to the
corresponding § 997.30(a) of the non-
signer regulation, with proportional
savings on such handlers’ much smaller
volume.

The Committee unanimously
recommended that 8 998.200(h)(1) be
amended to allow lots of peanuts which
fail edible quality requirements, due to
excessive fall through, to be custom
blanched. However, such lots will have
to be certified as meeting minimum “‘fall
through” requirements after blanching.
This finalization continues the
elimination of the former requirement

that prior to movement of such peanuts,
handlers had to submit a form to the
Committee and receive authorization for
movement and blanching of each such
lot.

Section 997.40(d) of the non-signer
regulation currently does not require
such handlers to submit a request to the
Department and receive authorization
for movement and blanching of each
such lot. Therefore, no similar change to
that provision is needed. However, this
finalization continues the IFR’s
amendment which added “fall through”
to the category of items allowed in the
first and third sentences.

The Committee also unanimously
recommended a further change to
paragraph (h), specifically that
subparagraphs (h)(1) and (h)(2) be
further amended to provide that reject
peanuts may be placed in suitable
containers acceptable to the Committee.
The current requirement specifies
“bagged”’, which refers to the older
standard-sized burlap bags, which hold
approximately 110 pounds. It does not
include the many newer and more
efficient containers which are easier to
handle such as tote bags, corrugated
containers (including those with
capacities of over a ton), Super Sacks,
and other various company containers
used by individual peanut product
manufacturers. This finalization will
continue the IFR’s change which
allowed handlers to use more efficient
containers or those desired by their
customers. For purposes of this
provision, most any container that
handlers use will be considered
suitable.

Section 997.40(c) of the non-signer
regulation previously provided for “in
bulk or bags or other suitable
containers.” This finalization continues
the IFR’s change to make it consistent
with the Agreement’s amended
regulation, by removing the words “in
bulk or.” The same applies to
paragraphs (d) and (e) which were
amended by removing the word
“bagged” and replacing it with the
words “placed in suitable containers.”

The Committee also unanimously
recommended that § 998.200 Outgoing
quality regulation and § 998.300 Terms
and conditions of indemnification
* * * pe amended to make all lots of
edible quality peanuts indemnifiable,
for freight reimbursement, when
rejected on appeal after being certified
“negative” as to aflatoxin. This
finalization continues the IFR’s changes
to provisions specified in §998.300,
making product claim lots of edible
quality peanuts also indemnifiable. This
involves lots where a handler sustained
a loss as a result of a buyer withholding
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from human consumption any or all of
the product made from a lot of peanuts
which had been determined to be
unwholesome due to aflatoxin after
such lot had originally been certified
“negative” as to aflatoxin. This change
provided consistency by treating all
edible quality peanuts equally, whether
appeal claims or product claims.
Although these changes have further
reduced costs and promoted uniformity
in the handling of indemnification of all
edible quality peanuts, there is no way
to accurately quantify how much these
reductions have been, because the
savings are different for each handler.
However, the total savings are expected
to be a minor fraction of the projected
approximately $350,000 total 1997 crop
indemnification costs.

The non-signer enabling legislation
does not provide authority for
indemnification. Therefore, no similar
change was needed in the non-signer
regulation.

The Committee further unanimously
recommended that § 998.200(h)(3) be
amended to provide that peanuts which
have been certified as meeting
minimum grade requirements specified
in §998.200(a)(1), but fail to meet
requirements for aflatoxin, may be
roasted while being blanched prior to
being certified as meeting the aflatoxin
requirements. After roasting, such
peanuts must be sampled and assayed
for aflatoxin content but do not have to
be re-sampled and analyzed for grade
again. This simplified process was
recommended by the Committee and
issued in the IFR by the Department.
Prior to the IFR, such blanched peanuts,
after certification, were often returned to
the blancher for additional heating. This
finalization continues the IFR’s
favorable effects of not having to remove
the blanched peanuts short of the
complete roasting process for sampling
and aflatoxin analysis, and then running
them back through the blancher again.
This added costs to the roasting process
and usually caused additional,
unintentional damage due to the extra
handling of the kernels. Also, the
roasting enhances the blanching efforts
to eliminate aflatoxin, thus improving
the wholesomeness, quality and value of
such shelled peanuts. The savings
involved in blanching and roasting in
one step may often outweigh the
approximately $40 per hour costs of
having an inspector present during this
process to maintain needed positive lot
identification. Any residual peanuts,
excluding skins and hearts, resulting
from this roasting process, must be red
tagged and disposed of to inedible
peanut outlets. The same factors apply

to §997.40(d) of the non-signer
regulation.

This finalization continues the IFR’s
provision that unchanged portions of
the incoming and outgoing regulations
that were in effect for 1996 and
subsequent crop peanuts will remain in
effect for 1997 and subsequent crop
peanuts.

An interim final rule concerning this
action was published in the Federal
Register on January 16, 1998 (63 FR
2846). A 60-day comment period, which
ended on March 17, 1998, was provided
to allow interested persons to respond
to the interim final rule. One comment
was received during the comment
period. That comment was discussed
earlier in this document, as a part of the
discussion of changes in the regulations.

The Regulatory Flexibility Act and
Effects on Small Businesses

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
final regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that the small businesses will not be
unduly or disproportionately burdened.
Marketing agreements and orders issued
pursuant to the Act, and the rules issued
thereunder, are unique in that they are
brought about through group action of
essentially small entities acting on their
own behalf. Thus, both statutes have
small entity orientation and
compatibility.

There are approximately 27 signatory
and 30 non-signatory peanut handlers
who are currently subject to regulations
under the Agreement and non-signer
program respectively and approximately
25,000 commercial peanut producers in
the 16-State production area. Small
agricultural service firms, which
include handlers, have been defined by
the Small Business Administration (13
CFR 121.601) as those having annual
receipts of less than $5,000,000, and
small agricultural producers are defined
as those having annual receipts of less
than $500,000. Approximately 25
percent of the signatory handlers,
virtually all of the non-signers, and most
of the producers may be classified as
small entities. This action will be
favorable to the industry by tending to
improve efficiency, reduce costs, and
increase returns.

This finalization will continue the
IFR’s relaxations to handling regulations
by simplifying requirements; thus,
enabling handlers, both large and small,

to cut costs and more efficiently handle
their peanut supplies, without
jeopardizing safeguard requirements in
the current regulations.

The relaxations included:

1. The elimination of the requirement
for inspection and approval of farmers
stock storage and handling facilities has
saved approximately $450,000 by
eliminating the positions of the seven
fieldmen, who had performed this
activity through last crop year. Handlers
contended they were already paying
their own employees to do this and that
the duplicate cost should be eliminated;

2. Relaxing the minimum grade
requirements for “splits’ to correspond
with U.S. grade standards will likely
reduce the number of lots which need
to be remilled during the 1997 crop by
10 percent, due to stressed growing
conditions in virtually all areas. This
should result in significant reductions
in handlers’ costs;

3. Another IFR relaxation provided
that all lots of edible quality peanuts,
whether appeal claims or product
claims, are eligible for Agreement signer
handlers’ indemnification benefits.
Thus, such handlers with product claim
lots are also eligible for reimbursement
of most transportation expenses on such
lots. Such additional reimbursement
was not publicly quantified by the
Committee, but is a minor portion of its
projected $350,000 total 1997 crop
indemnification costs;

4. The IFR’s relaxed provision to
allow lots which fail edible quality
requirements, due to excessive fall
through, to be custom blanched
eliminates the previous requirement
that handlers had to submit a form to
the Committee and receive
authorization for movement and
blanching of each such lot. This
relaxation has eliminated unnecessary
paperwork and saved time for all
affected handlers;

5. Relaxing the previous requirement
that peanuts be “bagged” (i.e., placed
only in older standard-size burlap bags
holding approximately 110 pounds) by
allowing the use of suitable containers,
which permits use of the many newer
and more efficient containers or those
desired by handlers’ customers; and

6. Another relaxation allowed peanuts
which had been certified as meeting the
minimum grade requirements, but failed
to meet requirements for aflatoxin, to be
roasted while being blanched prior to
being certified as meeting the aflatoxin
requirements. This simplified process
eliminated running such peanuts back
through the blancher again for roasting,
which doubled the processing costs and
tended to lower the peanuts’ quality and
value by causing additional damage to
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them. Such savings may outweigh the
approximately $40 per hour expense of
having an inspector present to maintain
needed positive lot identification.

The IFR’s relaxed requirements have
significantly improved efficiency and
enabled the Committee to cut in half its
1997 crop year administrative budget
and assessment rate charged Agreement
signer and non-signer handlers to
finance their respective programs. The
rate of assessment for the 1996 crop year
was $0.70 per net ton of assessable
peanuts. The rate for the 1997 crop year
was reduced to $0.35 per net ton by an
earlier rulemaking action, as published
in the September 17, 1997, issue of the
Federal Register (62 FR 48749). This
lower rate saved regulated domestic
handlers approximately $500,000 in
administrative assessment costs which,
to a great extent, was made possible by
the IFR’s relaxation actions.

The finalization continues the IFR’s
specifics of each change and why they
tended to increase returns to handlers,
which were covered in detail near the
beginning of this rule under the
discussion starting with “Incoming
regulations.” These IFR changes relaxed
requirements on regulated domestic
peanut handlers, improved their
efficiency and cut costs, and benefitted
the peanut industry, manufacturers, and
consumers, while still assuring the
quality of all peanuts in domestic
human consumption markets.

As with all Federal marketing
agreement and order programs, reports
and forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sectors. Consistent with the Paperwork
Reduction Act (44 U.S.C. Chapter 35),
the Committee unanimously
recommended greatly reducing
reporting and recordkeeping
requirements on both large and small
peanut handlers regulated under the
Agreement. It has eliminated 20 of the
21 Committee forms previously
approved by the Office of Management
and Budget (OMB) that might
accompany peanut shipments, to only
require the use of the Form PAC-1. The
PAC-1 is mailed to handlers on a
monthly basis and is used to report
receipts and acquisitions of farmers
stock peanuts and to remit assessments.
It is estimated that this has eliminated
95 percent (or about 2,291 hours and
assuming $10 per hour, saving
respondents nearly $23,000 in costs) of
the previous estimated 2,417 hours of
total reporting burden on Agreement
signers, including small businesses, and
a proportional reduction in non-signers’
smaller reporting burdens. A notice of
the proposed revision was published in

the July 31, 1997, issue of the Federal
Register (62 FR 41021). Sixty days were
allowed for comments. One comment
was received, from the American Peanut
Shellers Association, supporting the
reduced burdens. This information
collection package was approved by the
OMB under OMB Control No. 0581—
0067.

In addition, the Department has not
identified any Federal rules that
duplicate, overlap, or conflict with this
finalization.

Further, the Committee’s meeting was
widely publicized throughout the
peanut industry and all interested
persons were invited to attend the
meeting and participate in the
Committee’s deliberations. Like all
Committee meetings, the April 29-30,
1997, meeting was a public meeting and
all entities, both large and small, were
able to express their views on the issues.
The 18-member Committee is composed
of an equal number of peanut handlers
and producers, the majority of whom
are small entities.

Also, the Committee has a number of
appointed subcommittees to review
certain issues and make
recommendations to the Committee.
The Committee’s Regulations,
Indemnification and Quality
Subcommittee and ‘““New Concept”
Subcommittee met on January 28, 1997,
and discussed these issues in detail. On
March 25, 1997, the Committee held an
informational meeting to hear a
presentation by the National Peanut
Council’s Peanut Industry Revitalization
Project Steering Committee and discuss
the issues and then take back to discuss
with their industry peers, before voting
on those issues at the April Committee
meeting. The Committee’s
Administrative Budget Subcommittee
also met March 25, 1997, to discuss
budget recommendations. All of these
meetings were public meetings and both
large and small entities were able to
participate and express their views.

An objective of the two domestic
programs is to ensure that only high
quality and wholesome peanuts enter
human consumption markets in the
United States. About half of the
domestic commercial handlers,
handling approximately 95 percent of
the crop volume, have signed the
Agreement. The other half are non-
signatory handlers handling the
remaining 5 percent of the domestic
production.

Under these regulations, farmers stock
peanuts with visible Aspergillus flavus
mold (the principal source of aflatoxin)
are required to be diverted to inedible
uses. Each lot of milled peanuts must be
sampled and the samples chemically

analyzed for aflatoxin content. Costs to
administer the Agreement and to
reimburse the Department for oversight
of the non-signatory program are paid
by an administrative assessment levied
on handlers in the respective programs.

The 18-member Committee, which is
composed of an equal number of peanut
producers and handlers, meets at least
annually to review the Agreement’s
rules and regulations, which are
effective on a continuous basis from one
crop year to the next which begins July
1. Committee meetings are open to the
public, and interested persons may
express their views at these meetings.
The Department evaluates Committee
recommendations, as well as
information from other sources, prior to
making any recommended changes to
the regulations under the Agreement.

Section 608b of the Act was amended
in 1989 to require that all peanuts
handled by persons who have not
entered into the Agreement (non-
signers) be subject to the same quality
and inspection requirements to the same
extent and manner as are required under
the Agreement. Section 608b was
further amended in 1993 to impose
similar requirements regarding
administrative assessments. The non-
signatory handler regulations have been
amended several times thereafter and
are published in 7 CFR part 997.

Thus, the Committee’s recommended
changes to the Agreement signers’
regulations, as finalized in this rule, also
are finalized for the non-signers’
regulations. This finalization of an IFR
identifies the corresponding change to
the non-signers’ regulations for each
change to the Agreement regulations.

According to the Committee, the
domestic peanut industry has been
undergoing a period of great change.
The Committee bases its view, in part,
on findings in a recent study entitled
“United States Peanut Industry
Revitalization Project”” developed by the
National Peanut Council and the
Department’s Agricultural Research
Service (May 1996).

According to that study, the U.S.
peanut industry has been in a period of
dramatic economic decline since 1991
because: (1) Per capita peanut
consumption has steadily declined a
total of 11 percent; (2) harvested acreage
has declined 25 percent; (3) production
has declined 30 percent and farm value
dropped 29 percent; and (4) imports of
peanuts and peanut products have
increased from insignificant quantities
to 48,736 raw farmer stock tons in 1995,
and to 55,536 in 1996.

That study points to recent increases
in the duty-free import quota for raw
peanuts due to the North American
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Trade Agreement (NAFTA) and the
Uruguay Round Agreements under the
General Agreement on Tariffs and Trade
(GATT). Under Section 22 import quota
provisions, the volume of U.S. peanut
imports had been limited to about 2.3
million pounds, in-shell basis, annually.
Thus, imports have historically
represented about one-tenth of 1 percent
of U.S. food use of peanuts. Under
NAFTA, Mexico has been granted a
minimum access level for duty-free
entry of peanuts of about 10 million
pounds, in-shell basis. This level will
increase about 3 percent annually
through 2008, when quantitative limits
will cease. Mexico’s 1998 duty-free
quota will total 8.4 million pounds.
Under GATT, the 1997 quota was 86.8
million pounds, has increased to 96.8
million pounds (Argentina 81.3 & all
other 15.5) in 1998, and can grow to
about 125 million pounds in the year
2000.

The study also projects that farm
production costs and revenue will be
equal by the year 2000, as will handler
costs and revenue, leaving no profit.

In addition, the modification of the
Federal farm peanut poundage quota
regulations implemented under the
Agricultural Market Transition Act of
1996 (1996 Act) has resulted in the
domestic industry undergoing
significant changes scheduled to
continue through the year 2002. The
peanut support price has been reduced
from $670 per ton in 1995 to $610 per
ton through 2002. The USDA’s Farm
Service Agency final rule implementing
the Act was published May 9, 1997, (62
FR 25433). That rule indicates that
economic impacts of the 1996 Act
include expected reductions in
domestic peanut producers’ revenue of
$1.25 billion from 1996 through 2002.
Quota lease holders could absorb a loss
of about $40 million annually because
of reduced leasing rates due to the lower
peanut price support. Also, capitalized
value of quotas could decline $200 to
$300 million, thus reducing land values
and the tax base of rural communities.

The Committee agrees that all of these
factors combined show that the
domestic peanut industry is in decline
and that the outlook is not expected to
change without some positive
intervention by the industry.

World supply and demand are less
important for peanuts than most U.S.
farm commodities. Much of the world
peanut production is for non-food uses,
although production for food use might
increase a little if there were no U.S.
import restrictions. Also, import quotas,
though increased recently, still are set at
relatively low levels.

Domestic peanut production in 1996
was approximately 3.66 billion pounds,
with a farm value of slightly under $1
billion. The Department reports U.S.
peanut production in 1997 totaled 3.54
billion pounds, down 3 percent from the
1996 crop. Harvested acreage for 1997
was 1.41 million acres, up 2 percent
from 1996. USDA estimates that acreage
will increase by 3 percent in 1998. The
U.S. yield per harvested acre for 1997
averaged 2,507 pounds, down 146
pounds from 1996. The 1997 marketing
year average price received by farmers
for peanuts is 26.4 cents per pound,
down 1.7 cents from 1996. The value of
peanut production for the 1997 crop is
reported as $932 million, down 9
percent from a year earlier.

Production is expected to gradually
increase to the year 2002 because
domestic food use is projected to rise
about 1.5 percent annually. Imports are
expected to remain at a relatively small
percentage of total U.S. peanut use.

Estimated exports of 750 million
pounds in Marketing Year (MY) 1997
are below the average for the prior 3
years, but are 11 percent more than a
year earlier. Peanut oil prices are
expected to average about 38 cents a
pound of oil in MY 1997, 6 percent
lower than MY 1996 as vegetable oil
supplies return to more normal levels.
Peanut meal prices for MY 1997 are
expected to decline to $175 a ton, down
25 percent from MY 1996 because of
larger soybean meal supplies.

The 28.5 cents per pound season
average price of farmer stock peanuts for
MY 1997 was the lowest price of the last
two years and reflects the adjustment to
the reduced quota support level and an
unexpected change in the proportions of
guota and additionals in 1997
production. Average prices to growers
are expected to increase, but will remain
below 1995 prices because of the lower
quota price support level. The value of
farm production is expected to
gradually rise and surpass that of 1995
by 2000/01.

The IFR changes of the Agreement’s
Incoming and Outgoing regulations for
1997 and subsequent crop peanuts being
finalized in this rule were
recommended by the Committee at its
April 29-30, 1997, public meeting.

Alternative Actions Considered

Although the Committee could have
recommended no changes or less
changes to the current regulations, it
unanimously concluded that those were
not satisfactory solutions. It believes
that all possible simplification and cost-
cutting should be done and that these
regulations should focus more on
outgoing quality and less on the shelling

and milling processes necessary to meet
the outgoing, human consumption
requirements. Newer, high technology
milling and blanching equipment enable
handlers to recondition failing peanut
lots that could not have been
economically reconditioned when the
regulations were first promulgated.
Therefore, it is no longer necessary to
impose restrictions that hinder the
efficiency of handling operations and
result in the loss of potentially good
quality peanuts. Thus, the Committee
believes this finalization will tend to
improve the returns to growers and
handlers, while still maintaining
consumer safeguard provisions in the
current domestic regulations, because
all peanuts intended for human
consumption must still be inspected
and certified acceptable for such use.

After review of the recommendations
and comment of the Committee, the
Department concurs that this
finalization of the changes will tend to
improve returns to the industry and be
in the public interest. Expected benefits
of the changes were covered in the
previous discussion of each individual
change.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35) information collection
requirements that are contained in this
rule have been previously approved by
the OMB and have been assigned OMB
Nos. 0581-0067 (for Agreement signers)
and 0581-0163 (for non-signers).

One comment concerning the IFR was
received during the 60-day comment
period. That comment was discussed
earlier in this document, as a part of the
discussion of changes in the regulations.

After consideration of all relevant
material presented, including the
Committee’s recommendations and
comment, and other information, it is
found that finalizing the IFR with
changes, as hereinafter set forth, will
tend to effectuate the declared policy of
the Act.

It is further found that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register (5
U.S.C. 553) because this final rule
adopts with appropriate changes the
provisions of the interim final rule;
based upon a comment received, the
provisions of the interim final rule have
been modified; this rule relaxes several
provisions of the regulations; and the
end of the 1997-98 crop year is June 30,
1998.
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List of Subjects
7 CFR Part 997
Food grades and standards, Peanuts,

which was published in the Federal
Register at 63 FR 2846 on January 16,
1998, is adopted as a final rule with the
following changes:

Reporting and recordkeeping

requirements.

PART 997—PROVISIONS
REGULATING THE QUALITY OF

Authority: 7 U.S.C. 601-674.

2.In §997.30, in paragraph (a)(1), the
“Maximum Limitations” table is revised
to read as follows:

§997.30 Outgoing regulation.

7 CFR Part 998 DOMESTICALLY PRODUCED o
Marketing agreements, Peanuts, PEANUTS HANDLED BY PERSONS
Reporting and recordkeeping NOT SUBJECT TO THE PEANUT
requirements. MARKETING AGREEMENT
Accordingly, the interim final rule 1. The authority citation for 7 CFR
amending 7 CFR parts 997 and 998 part 997 continues to read as follows:
MAXIMUM LIMITATIONS
[Excluding lots of “splits”]
Unshelled L:)r;f;]il{gd Fall through
Type and grade cat- pe:r?éjts kdam?gedd Foreignl ma- | Moisture
egory damaged ﬁ{i?\%rs (?en_ Sound split and bro- Sound whole ker- Total (tgrncaeﬁt) (percent)
kernels fects ken kernels nels p
(percent) (percent)
RUNNer .....ccccccevvvinnn 1.50 2.50 | 3.00%; %64 inch 3.00%; %64 x ¥a 4.00% Both .20 9.00
round screen. inch slot screen. screens.
Virginia (except No. 1.50 2.50 | 3.00%; %64 inch 3.00%; 1%64 x 1 4.00% Both .20 9.00
2). round screen. inch slot screen. screens.
Spanish and Valen- 1.50 2.50 | 3.00%; %4 inch 3.00%; 1%64 x ¥a 4.00% Both .20 9.00
cia. round screen. inch slot screen. screens.
No. 2 Virginia ........... 1.50 3.00 | 6.00%; %4 inch 6.00%; %64 x 1 6.00% Both .20 9.00
round screen. inch slot screen. screens.
Runner with splits 1.50 2.50 | 3.00% 1764 inch 3.00% %64 X ¥a 4.00% Both .10 9.00
(not more than round screen. inch slot screen. screens.
15% sound splits).
Virginia with splits 1.50 2.50 | 3.00% 1764 inch 3.00% %64 x 1 inch | 4.00% Both .10 9.00
(not more than round screen. slot screen. screens.
15% sound splits).
Spanish & Valencia 1.50 2.50 | 3.00% 164 inch 2.00% 1564 X ¥a 4.00% Both .10 9.00
with splits (not round screen. inch slot screen. screens.
more than 15%
sound splits).
Lots of “‘splits”
Runner (not more 2.00 2.50 | 3.00%; 174 inch 3.00%; %64 x ¥a 4.00% Both .20 9.00
than 4% sound round screen. inch slot screen. screens.
round whole ker-
nels).
Virginia (not less 2.00 2.50 | 3.00%; %64 inch 3.00%; 1964 x 1 4.00% Both .20 9.00
than 90% splits). round screen. inch slot screen. screens.
Spanish & Valencia 2.00 2.50 | 3.00%; %4 inch 3.00%; 1%64 x ¥a 4.00%; Both .20 9.00
(not more than 4% round screen. inch slot screen. screens.
sound whole ker-
nels).

PART 998—MARKETING AGREEMENT REGULATING THE QUALITY OF DOMESTICALLY PRODUCED PEANUTS

1. The authority citation for 7 CFR part 998 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. In §998.200, in paragraph (a)(1) the “Maximum Limitation” table is revised to read as follows:

§998.200 Outgoing quality regulation for 1997 and subsequent crop peanuts.

* *
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MAXIMUM LIMITATIONS
[Excluding lots of “splits”]

Unshelled Fall through
Unshelledd (g)eanuts(,1 Forei
eanuts an amage oreign ma- .
Type and grade cat- pdamaged kernelsgand Sound split and b Sound whole ki tergilals MO'Sturf
egory kernels minor de- Ourllerfrlitl-:-rggls ro- oun r\:\(lelg € ker- Total (percent) (percent)
(percent) fects
(percent)
Runner .......cccccceveeee 1.50 2.50 | 300%; 1764 inch 3.00%; 1964 x ¥a 4.00% ...oovveeneee. .20 9.00
round screen. inch slot screen.
Virginia (except No. 1.50 2.50 | 3.00%; %4 inch 3.00%; %64 x 1 4.00% Both .20 9.00
2). round screen. inch slot screen. screens.
Spanish and Valen- 1.50 2.50 | 3.00%; %64 inch 3.00%; 1%64 X ¥a 4.00% Both .20 9.00
cia. round screen. inch slot screen. screens.
No. 2 Virginia ........... 1.50 3.00 | 6.00%; %64 inch 6.00%; 1964 x 1 6.00% Both .20 9.00
round screen. inch slot screen. screens.
Runner with splits 1.50 2.50 | 3.00%; %4 inch 3.00%; %4 x Ya 4.00% Both .10 9.00
(not more than round screen. inch slot screen. screens.
15% sound splits).
Virginia with splits 1.50 2.50 | 3.00%; 174 inch 3.00%; %64 x 1 4.00% Both .10 9.00
(not more than round screen. inch slot screen. screens.
15% sound splits).
Spanish & Valencia 1.50 2.50 | 3.00%; %64 inch 2.00%; %64 X ¥a 4.00% Both .10 9.00
with splits (not round screen. inch slot screen. screens.
more than 15%
sound splits).
Lots of “'splits”
Runner (not more 2.00 2.50 | 3.00%; %64 inch 3.00%; %64 X ¥a 4.00% Both .20 9.00
than 4% sound round screen. inch slot screen. screens.
whole kernels).
Virginia (not less 2.00 2.50 | 3.00%; 174 inch 3.00%; 1464 x 1 4.00% Both .20 9.00
than 90% splits). round screen. inch slot screen. screens.
Spanish and Valen- 2.00 2.50 | 3.00%; %4 inch 3.00%; 1¥6a x ¥a 4.00% Both .20 9.00
cia (not more than round screen. inch slot screen. screens.
4% sound whole
kernels).
* * * * *

Dated: June 12, 1998.
Robert C. Keeney,

Deputy Administrator, Fruit and Vegetable
Programs.

[FR Doc. 98-16269 Filed 6-17-98; 8:45 am]
BILLING CODE 3410-02—P

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all Mitsubishi Model YS—
11 and YS—11A series airplanes. This
amendment requires revising the
Airplane Flight Manual (AFM) to

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-71-AD; Amendment
39-10601; AD 98-13-13]

RIN 2120-AA64

Airworthiness Directives; Mitsubishi
Heavy Industries Ltd. Model YS-11 and
YS—11A Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

prohibit positioning the power levers
below the flight idle stop. This

amendment is prompted by incidents
and accidents involving airplanes
equipped with turboprop engines in
which the propeller beta was used
improperly during flight. The actions
specified by this AD are intended to
prevent loss of airplane controllability
or engine overspeed with consequent
loss of engine power caused by the

power levers being positioned below the

flight idle stop while the airplane is in
flight.

EFFECTIVE DATE: July 23, 1998.
ADDRESSES: Information pertaining to

this amendment may be examined at the
Federal Aviation Administration (FAA),

Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Mark Quam, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton,
Washington 98055-4056; telephone
(425) 227-2145; fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all Mitsubishi
Model YS-11 and YS—11A series
airplanes was published in the Federal
Register on April 9, 1998 (63 FR 17346).
That action proposed to require revising
the Limitations Section of the Airplane
Flight Manual (AFM) to prohibit the
positioning of the power levers below
the flight idle stop while the airplane is
in flight, and to add a statement of the
consequences of positioning the power
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levers below the flight idle stop while
the airplane is in flight.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
single comment received.

The commenter supports the
proposed rule.

Conclusion

After careful review of the available
data, including the comment noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Interim Action

This is considered interim action
until final action is identified, at which
time the FAA may consider further
rulemaking.

Cost Impact

The FAA estimates that 10 Mitsubishi
Model YS-11 and YS—11A series
airplanes of U.S. registry will be affected
by this AD, that it will take
approximately 1 work hour per airplane
to accomplish the required actions, and
that the average labor rate is $60 per
work hour. Based on these figures, the
cost impact of the AD on U.S. operators
is estimated to be $600, or $60 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory

Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-13-13 Mitsubishi Heavy Industries, Ltd.
[Formerly Nihon Aeroplane
Manufacturing Company (NMAC)]:
Amendment 39-10601. Docket 97-NM—
71-AD.

Applicability: All Model YS-11 and YS—
11A -200, -300, 500, and —600 series
airplanes; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent loss of airplane controllability
or engine overspeed with consequent loss of
engine power caused by the power levers
being positioned below the flight idle stop
while the airplane is in flight, accomplish the
following:

(a) Within 30 days after the effective date
of this AD, revise the Limitations Section of
the FAA-approved Airplane Flight Manual
(AFM) to include the following statements.
This action may be accomplished by
inserting a copy of this AD into the AFM.

“Warning: While the airplane is airborne,
the LOW STOP lever (flight fine pitch stop)
should not be placed in the GROUND
position for any reason. Placing the LOW

STOP lever in the GROUND position in flight
may lead to loss of airplane control or may
result in an engine overspeed condition and
consequent loss of engine power.”

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Operations
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) This amendment becomes effective on
July 23, 1998.

Issued in Renton, Washington, on June 11,
1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-16054 Filed 6-17-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98-NM-25—-AD; Amendment
39-10603; AD 98-13-15]

RIN 2120-AA64

Airworthiness Directives; Dassault
Model Mystere-Falcon 200, Fan Jet
Falcon, and Mystere-Falcon 20 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all Dassault Model
Mystere-Falcon 200, Fan Jet Falcon, and
Mystere-Falcon 20 series airplanes, that
requires repetitive inspections to detect
cracks at the attaching holes of the
wing-to-fuselage fairings and to ensure
tightness of the attaching screws; and
repair of any discrepancy. This
amendment also requires installation of
cupwashers under the vertical seams of
the upper fairings. This amendment is
prompted by issuance of mandatory
continuing airworthiness information by
a foreign civil airworthiness authority.
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The actions specified by this AD are
intended to prevent loss of the wing-to-
fuselage upper fairings during flight,
which could result in the fairings
impacting the engines or tail sections,
and consequent reduced controllability
of the airplane.

EFFECTIVE DATE: July 23, 1998.

ADDRESSES: Information pertaining to
this amendment may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all Dassault Model
Mystere-Falcon 200, Fan Jet Falcon, and
Mystere-Falcon 20 series airplanes was
published in the Federal Register on
April 20, 1998 (63 FR 19427). That
action proposed to require repetitive
inspections to detect cracks at the
attaching holes of the wing-to-fuselage
fairings and to ensure tightness of the
attaching screws; and repair of any
discrepancy. That action also proposed
to require installation of cupwashers
under the vertical seams of the upper
fairings.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 239 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 2
work hours per airplane to accomplish
the required actions, and that the
average labor rate is $60 per work hour.
Based on these figures, the cost impact
of the AD on U.S. operators is estimated
to be $28,680, or $120 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish

those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-13-15 Dassault Aviation: Amendment
39-10603. Docket 98—NM-25-AD.

Applicability: All Model Mystere-Falcon
200, Fan Jet Falcon, and Mystere-Falcon 20
series airplanes; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the

owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent loss of the wing-to-fuselage
upper fairings during flight, which could
result in the fairings impacting the engines or
tail sections, and consequent reduced
controllability of the airplane, accomplish
the following:

(a) Within 7 months or 330 flight hours
after the effective date of this AD, whichever
occurs first, accomplish the requirements of
paragraphs (a)(1) and (a)(2) of this AD in
accordance with Chapter 53-50-0, dated May
1996, of Fan Jet Falcon Dassault Aviation
Maintenance Manual Phase 34, dated June
1997 (for Model Fan Jet Falcon and Mystere-
Falcon 20 series airplanes); or Chapter 53,
Procedure 731-3 of Mystere-Falcon 200
Dassault Aviation Maintenance Manual,
Revision 12, dated April 30, 1996 (for Model
Mystere-Falcon 200 series airplanes); as
applicable.

(1) Perform an inspection to detect cracks
at the attaching holes of the wing-to-fuselage
fairings and to ensure tightness of the screws.
If any discrepancy is found, prior to further
flight, repair. If a repair is not specified in the
applicable maintenance manual, prior to
further flight, repair in accordance with a
method approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Thereafter,
repeat the inspection at intervals not to
exceed 6 months or 300 flight hours,
whichever occurs first.

(2) Install cupwashers under the vertical
seams of the upper fairings.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Note 3: The subject of this AD is addressed
in French airworthiness directives 96—092—
021(B), dated April 24, 1996; and 96—246—
022(B), dated November 6, 1996.

(d) This amendment becomes effective on
July 23, 1998.
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Issued in Renton, Washington, on June 11,
1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-16052 Filed 6-17-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98-NM-156—AD; Amendment
39-10600; AD 98-13-12]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 737, 747, 757, 767, and 777
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to certain Boeing Model 737,
747,757,767, and 777 series airplanes.
This action requires a one-time
inspection to detect discrepancies of the
fasteners that connect the pushrods to
the rudder pedal assemblies; and
corrective actions, if necessary. This
amendment is prompted by reports of
loose and missing fasteners due to
incorrect installation. The actions
specified in this AD are intended to
prevent loss of rudder control, jamming
of the rudder system, uncommanded
movement of the rudder system, and
consequent reduced controllability of
the airplane, due to loose or missing
fasteners that connect the pushrods to
the rudder pedal assemblies.

DATES: Effective July 6, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of July 6,
1998.

Comments for inclusion in the Rules
Docket must be received on or before
August 17, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 98—NM—
156-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The service information referenced in
this AD may be obtained from Boeing
Commercial Airplane Group, P.O. Box
3707, Seattle, Washington 98124—-2207.
This information may be examined at

the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: R.C.
Jones, Aerospace Engineer, Systems and
Equipment Branch, ANM-130S, FAA,
Transport Airplane Directorate, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-1118;
fax (425) 227-1181.

SUPPLEMENTARY INFORMATION: The FAA
has received a report from an operator
indicating that, on a Boeing Model 737—
400 series airplane, during rollout after
landing, the captain’s right rudder pedal
moved to the full travel position when
it was pushed. The pedal failed to
return to its normal position after it was
released even though the rudder
remained at the neutral position.
Consequently, the first officer used his
rudder pedals to control the rudder and
the nose wheel steering. Investigation
revealed that the forward end of the
pushrod on the right rudder pedal was
not connected to the rudder pedal
assembly. The nut and washer of the
pushrod were found in the lower
forward compartment. This airplane had
accumulated 17,600 total flight hours
and 7,900 total flight cycles. A second
operator reported that a pilot felt a loose
rudder pedal. Investigation revealed that
the fastener connecting the pushrod to
the rudder pedal assembly was loose.

In addition, on a Boeing Model 737—-
500 series airplane, a nut that connects
the pushrod to the rudder pedal
assembly was loose. This airplane had
accumulated 3,012 total flight hours and
2,658 total flight cycles. Maintenance
inspections of 130 in-service Boeing
Model 737 series airplanes revealed four
other loose fasteners.

The cause of the loose and missing
nuts and bolts has been attributed to
incorrect installation of the fasteners
that connect the pushrods to the rudder
pedal assemblies during manufacture. If
the nut is not installed correctly, the
bolt can fall out or may be able to move
far enough to touch the opposite rudder
pedal assembly. These conditions, if not
corrected, could result in potential loss
of rudder control, jamming of the rudder
system, uncommanded movement of the
rudder system, and consequent reduced
controllability of the airplane.

The rudder pedal assemblies on
certain Boeing Model 747, 757, 767, and
777 series airplanes are similar in
design to those on the affected Model
737 series airplanes. Therefore, the
rudder pedal assemblies on all of these
models may have been installed

incorrectly. Consequently, all of these
models may be subject to the same
unsafe condition.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Boeing Alert Service Bulletins 737-
27A1212, 747-27A2368, 757-27A0128,
767-27A0156, and 777-27A0029, all
dated March 26, 1998. These alert
service bulletins describe procedures for
a one-time inspection to detect
discrepancies of the fasteners (nuts,
bolts, and washers) that connect the
forward ends of the pushrods to the
rudder pedal assemblies; and corrective
actions, if necessary. Corrective actions
include tightening nuts and bolts to
specified torque limits, installing
missing fasteners, and replacing
incorrectly installed fasteners with new
fasteners.

Explanation of the Requirements of the
Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design, this AD is being issued to
prevent loss of rudder control, jamming
of the rudder system, uncommanded
movement of the rudder system, and
consequent reduced controllability of
the airplane, due to loose or missing
fasteners that connect the pushrods to
the rudder pedal assemblies. This AD
requires accomplishment of the actions
specified in the alert service bulletins
described previously. This AD also
requires that operators report results of
findings of discrepancies to the FAA
and to Boeing.

Interim Action

This is considered to be interim
action until final action is identified, at
which time the FAA may consider
further rulemaking.

Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
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Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 98—-NM-156-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the

Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-13-12 Boeing: Amendment 39-10600.
Docket 98-NM-156-AD.

Applicability: Model 737, 747, 757, 767,
and 777 series airplanes; as listed in Boeing
Alert Service Bulletins 737-27A1212, 747—
27A2368, 757-27A0128, 767-27A0156, and
777-27A0029; all dated March 26, 1998;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent loss of rudder control, jamming
of the rudder system, uncommanded
movement of the rudder system, and
consequent reduced controllability of the
airplane, due to loose or missing fasteners
that connect the pushrods to the rudder
pedal assemblies, accomplish the following:

(a) Within 90 days after the effective date
of this AD, perform a one-time inspection to
detect discrepancies of the fasteners that
connect the forward ends of the pushrods to
the rudder pedal assemblies; in accordance
with Boeing Alert Service Bulletin 737—
27A1212, 747-27A2368, 757-27A0128, 767—
27A0156, or 777-27A0029, all dated March
26, 1998, as applicable.

(1) If no discrepancy is detected, no further
action is required by this AD.

(2) If any discrepancy is detected, prior to
further flight, perform the applicable
corrective action in accordance with the
applicable alert service bulletin.

(b) Submit a report of inspection findings
(discrepant findings only) to the Manager,
Seattle Aircraft Certification Office (ACO),
FAA, Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; fax (425) 227-1181; and to the
Boeing Commercial Airplane Group,
Attention: Manager, Airline Support, P.O.
Box 3707, Seattle, Washington 98124-2207;
at the applicable time specified in paragraph
(b)(2) or (b)(2) of this AD. The report must
include a description of any discrepancy
found, the airplane serial number, and the
total number of landings and flight hours
accumulated on the airplane. Discrepant
findings include, but are not limited to, loose
or missing fasteners, inadequately torqued
fasteners, and fasteners incorrectly installed
on the pedal assemblies or pushrod bearing
surfaces. Information collection requirements
contained in this regulation have been
approved by the Office of Management and
Budget (OMB) under the provisions of the
Paperwork Reduction Act of 1980 (44 U.S.C.
3501 et seq.) and have been assigned OMB
Control Number 2120-0056.

(1) For airplanes on which the inspection
is accomplished after the effective date of
this AD: Submit the report within 10 days
after performing the inspection required by
paragraph (a) of this AD.

(2) For airplanes on which the inspection
has been accomplished prior to the effective
date of this AD: Submit the report within 10
days after the effective date of this AD.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) The actions shall be done in accordance
with:

* Boeing Alert Service Bulletin 737-
27A1212, dated March 26, 1998;

« Boeing Alert Service Bulletin 747—
27A2368, dated March 26, 1998;

* Boeing Alert Service Bulletin 757—
27A0128, dated March 26, 1998;

« Boeing Alert Service Bulletin 767—
27A0156, dated March 26, 1998; or

* Boeing Alert Service Bulletin 777—
27A0029, dated March 26, 1998.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington 98124—
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2207. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(f) This amendment becomes effective on
July 6, 1998.

Issued in Renton, Washington, on June 11,
1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-16047 Filed 6-17-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF DEFENSE
Office of the Secretary
32 CFR Parts 204, 318, 352a, and 383

Administrative Corrections

AGENCY: Department of Defense.
ACTION: Final rule.

SUMMARY: This document corrects
administrative errors in Department of
Defense’s published in title 32 of the
Code of Federal Regulations.

EFFECTIVE DATE: June 18, 1998.

FOR FURTHER INFORMATION CONTACT:
L.M. Bynum or P. Toppings, 703-697—
4111.

SUPPLEMENTARY INFORMATION:
List of Subjects
32 CFR Part 204

Accounting, Armed forces,
Government property.

32 CFR Part 318
Privacy.
32 CFR Part 352a and 383

Organization and functions.

Under the authority of 10 U.S.C. 301,
title 32 chapter I, amended as follows:

PART 204—[AMENDED]

1. The authority citation for 32 CFR
part 204 continues to read as follows:

Authority: 31 U.S.C. 483a.

§8204.4, 204.6 and 204.8 [Amended]

2. Footnotes 2—4 in 8 204.4(c)(1)(vii)
though (ix) and footnotes 5 through 8 in
§204.6(a)(1), (a)(4) and (b)(1)(v) and
footnote 9 in §204.8

PART 318—[AMENDED]
1. The authority citation for 32 CFR
part 318 continues to read as follows:

Authority: Pub. L. 93-579, 88 Stat. 1896 (5
U.S.C. 552a).

§218.9 [Amended]

2. Section 318.9 is amended by
redesignating paragraph ““(d)”” as
paragraph “(c)”

PART 352A—[AMENDED]
1. The authority citation for 32 CFR
part 352a continues to read as follows:
Authority: 10 U.S.C. 113.

§352a.4 [Amended]

2. Section 352a.4 is amended by
redesignating the second paragraph
*“(c)” as paragraph “(d)”

PART 383a—[AMENDED]

1. The authority citation for 32 CFR
part 383a continues to read as follows:

Authority: 10 U.S.C. 136.

§238a.4 [Amended]

2. Section 383a.4 is amended by
redesignating the second paragraph
*“(b)” as paragraph **(c)”.

Dated: June 12, 1998.

L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 98-16174 Filed 6-17-98; 8:45 am]
BILLING CODE 5000-04-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117
[CGD 08-98-029]

Drawbridge Operating Regulation;
Ouachita River, Louisiana

AGENCY: Coast Guard, DOT.

ACTION: Notice of temporary deviation
from regulations

SUMMARY: The Commander, Eighth
Coast Guard District has issued a
temporary deviation from the regulation
governing the operation of the Union
Pacific Railroad vertical lift bridge
across the Ouachita River, mile 114.3,
near Riverton, Caldwell Parish,
Louisiana. This deviation allows the
Union Pacific Railroad to close the
bridge to navigation from 7 a.m. until 5
p.m. on Monday, June 22, 1998, and
Wednesday, June 24, 1998. This
temporary deviation is issued to allow
for the replacement of rail expansion
joints on the vertical lift span.

DATES: This deviation is effective from
7 a.m. until 5 p.m. on Monday, June 22,
1998, and Wednesday, June 24, 1998.
FOR FURTHER INFORMATION CONTACT:

Mr. David Frank, Bridge Administration
Branch, Commander (ob), Eighth Coast

Guard District, 501 Magazine Street,
New Orleans, Louisiana, 70130-3396,
telephone number 504-589-2965.
SUPPLEMENTARY INFORMATION: The Union
Pacific Railroad vertical lift span bridge
across the Ouachita River near Riverton,
Caldwell Parish, Louisiana has a vertical
clearance of 7 feet above mean high
water, elevation 71 feet Mean Sea Level,
in the closed-to-navigation position and
57 feet in the open to navigation
position. Navigation on the waterway
consists primarily of tugs with tows and
occasional recreational craft. Presently,
the draw opens on signal for the passage
of vessels.

The Union Pacific Railroad requested
a temporary deviation from the normal
operation of the bridge in order to do
maintenance work on the bridge. The
work consists of replacing the rail
expansion joints on the bridge. This
work is essential for the continued safe
operation of the vertical lift span.

This District Commander has,
therefore, issued a deviation from the
regulations in 33 CFR 117.5 authorizing
the Union Pacific Railroad vertical lift
span bridge across the Ouachita River,
Louisiana to remain in the closed-to-
navigation position from 7 a.m. until 5
p-m. on Monday, June 22, 1998, and
Wednesday, June 24, 1998.

Dated: June 10, 1998.
A.L. Gerfin, Jr.,

Captain, U.S. Coast Guard, Commander, 8th
Coast Guard Dist. Acting.

[FR Doc. 98-16237 Filed 6—-17-98; 8:45 am]
BILLING CODE 4910-15-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR 165
[COTP Savannah 98-034]
RIN Savannah 98-034]

Safety Zone; Skull Creek, Hilton Head
Island, SC

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
Skull Creek near Hudson’s Seafood on
Hilton Head Island, South Carolina for
a fireworks display on July 4, 1998. The
zone is needed to protect personnel and
property associated with the storage,
preparation, and lauchning of fireworks.
Entry into this zone is prohibited unless
authorized by the Captain of the Port.
DATES: These regulations are effective
from 9 p.m. Eastern Daylight Time
(EDT) to 10 p.m. on July 4, 1998.
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FOR FURTHER INFORMATION CONTACT:
LTJG Burt Lahn, Marine Safety Office
Savannah at Tel: (912) 652—-4353,
between the hours of 7:30 a.m. and 4
p.m., Monday through Friday, except
holidays.

SUPPLEMENTARY INFORMATION:
Background and Purpose

The events requiring this regulation
will be from 9 p.m. EDT to 10 p.m. on
July 4, 1998. The town of Hilton Head
Island has scheduled a fireworks
display for the July 4th Celebration
lasting approximately 1 hour.

The safety zone is for all waters
around the fireworks barge on Skull
Creek near Hudson’s Seafood on Hilton
Head Island, South Carolina and will
encompass a 150 yard radius around the
fireworks barge at an approximate
position of 32°13'09" N, 80°45'10" W.

The Captain of the Port has restricted
vessel operations in this safety zone. No
persons or vessels will be allowed to
enter or operate within this zone, except
as may be authorized by the Captain of
the Port, Savannah, Georgia. This
regulation is issued pursuant to 33
U.S.C. 1231, as set out in the authority
citation of all of part 165.

In accordance with 5 U.S.C. 553, a
notice of proposed rule making was not
published for this regulation and good
cause exists for making it effective in
less than 30 day after Federal Register
publication. Publishing an NPRM and
delaying its effective date would be
contrary to the public interest since
immediate action is needed to protect
personnel and property involved, as
information regarding the event was
only recently received.

Regulatory Evaluation

This temporary rule is not a
significant regulatory action under
section 3(f) of Executive Order 12866
and does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that order. It has been
exempted from review by the Office of
Management and Budget under that
order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979). The
Coast Guard expects the economic
impact of this rule to be so minimal that
a full Regulatory Evaluation under
paragraph 10e of the regulatory policies
and procedures of DOT is unnecessary.
This regulatory policies and procedures
of DOT is unnecessary. This regulation
will only be in effect for a short period
of time, and the impacts on routine
navigation are expected to be minimal.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Cost Guard
must consider whether this rule will
have a significant economic impact of a
substantial number of small entities.
“Small entities” include independently
owned and operated businesses that are
not dominant in their field and that
otherwise quality as ““small business
concerns” under section 3 of the Small
Business Act (15 U.S.C. 632).

The Coast Guard certifies under
section (b) of the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.) that this rule
will not have significant economic
impact upon a substantial number of
small entities because the regulations
will be in effect in a limited area for
approximately 1 hour.

Collection of Information

This rule contains no collection of
information requirements under the
Parperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612 and it has been determined that
this temporary rule does not have
sufficient Federalism implications to
warrant the preparation of a Federalism
Assessment.

Environmental Assessment

The Coast Guard has considered the
environmental impact of this action and
has determined pursuant to Figure 2-1,
paragraph 34(g), of Commandant
Instruction M16475.1C that this action
is categorically excluded from further
environmental documentation. A
Categorical Exclusion Determination
and Environmental Analysis Checklist
are available in the docket for
inspection or copying.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping

requirements, Safety measures,
Waterways.

Temporary Regulations
In consideration of the foregoing, the
Coast Guard amends Subpart C of Part

165 of Title 33, Code of Federal
Regulations, as follows:

PART 165—[AMENDED]

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04-1, 6.04—6, and 160.5;
49 CFR 1.46.

2. A new section § 165.T07-034 is
added to read as follows:

§165.T07-034 Safety Zone; Skull Creek,
Hilton Head Island, SC.

(a) Location: The following area is a
safety zone: All waters within a 150
yard radius around the fireworks barge
at an approximate position of 32°13'09"
N, 080°45'10" W. All coordinates
referenced use Datum: NAD 83.

(b) Regulations. In accordance with
the general regulations in § 165.23 of
this part, entry into the zone is subject
to the following requirements:

(1) This safety zone is closed to all
marine traffic, except as may be
permitted by the Captain of the Port or
a representative of the Captain of the
Port.

(2) The “representative of the Captain
of the Port” is any Coast Guard
commissioned, warrant or petty officer
who has been designated by the Captain
of the Port, Savannah, GA, to act on his
behalf. The representative of the Captain
of the Port will be abroad either a Coast
Guard or Coast Guard Auxiliary vessel.

(3) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port or his
representative to obtain permission to
do so. Vessel operators given permission
to enter or operate in the safety zone
shall comply with all directions given
them by the Captain of the Port or his
representative.

(4) The Captain of the Port may be
contacted by telephone via the
Command Duty Officer at (912) 652—
4353. Vessels assisting in the
enforcement of the safety zone may be
contacted on VHF-FM channels 16 or
81. Vessel operators may determine the
restrictions in effect for the safety zone
by coming alongside a vessel patrolling
the perimeter of the safety zone.

(5) Coast Guard Group Charleston will
issue a Marine Safety Information
Broadcast Notice to Mariners to notify
the maritime community to the safety
zone and restriction imposed.

(c) Effective dates. This section is
effective from 9 p.m. to 10 p.m. EDT on
July 4, 1998.

Dated: June 1, 1998.

R.E. Seebald,

U.S. Coast Guard, Captain of the Port,
Savannah, Georgia.

[FR Doc. 98-16238 Filed 6-17-98; 8:45 am]
BILLING CODE 4910-15-M
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 9

[FRL-6111-4]

OMB Approval Numbers Under the
Paperwork Reduction Act

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: In compliance with the
Paperwork Reduction Act (PRA), this
technical amendment amends the table
that lists the Office of Management and
Budget (OMB) control numbers issued
under the PRA for some of the
information collections associated with
National Pollutant Discharge
Elimination System (NPDES) permits
under the Clean Water Act (CWA).

EFFECTIVE DATE: This final rule is
effective July 20, 1998.

FOR FURTHER INFORMATION CONTACT:
Angela Lee, Environmental Protection
Agency, Office of Water, Permits
Division (4203), 401 M. Street, SW,
Washington, D.C. 20460, Phone: 202—
260-6814.

SUPPLEMENTARY INFORMATION: EPA is
today amending the table of currently
approved information collection request
(ICR) control numbers issued by OMB
for various regulations. Today’s
amendment updates the table to add an
OMB control number to reflect the fact
that EPA shifted the burden associated
with specific regulatory provisions from
one ICR to another. The affected
regulations are codified at 40 Code of
Federal Regulations (CFR) § 122.44(g)
and (i). EPA will continue to present
OMB control numbers in a consolidated
table format to be codified in 40 CFR
Part 9 of the Agency'’s regulations, and
in each CFR volume containing EPA
regulations. The table lists the section
numbers with reporting and
recordkeeping requirements, and the
current OMB control numbers. This
listing of the OMB control numbers and
their subsequent codification in the CFR
satisfy the requirements of the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.) and OMB’s implementing
regulations at 5 CFR part 1320.

The recordkeeping and monitoring
requirements associated with the storm
water program were approved in 1992
in a revision to the Discharge
Monitoring Report ICR (OMB No. 2040—
0004). The burden for the specific storm
water requirements found in 40 CFR
sections 122.44(i) and (ii) was
subsequently removed from OMB No.
2040-0004 and incorporated into the

NPDES Compliance Assessment/
Certification ICR (OMB No. 2040-0110)
in 1996. The Discharge Monitoring
Report ICR and the NPDES Compliance
Assessment/Certification ICR were
previously subject to public notice and
comment prior to OMB approval. As a
result, EPA finds that there is *‘good
cause’ under section 553(b)(B) of the
Administrative Procedure Act (5 U.S.C.
553(b)(B)) to amend this table without
prior notice and comment. Due to the
technical nature of the table, further
notice and comment would be
unnecessary.

Submission to Congress and the
General Accounting Office

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. However, section 808
provides that any rule for which the
issuing agency for good cause finds (and
incorporates the finding and a brief
statement of reasons therefore in the
rule) that notice and public procedure
thereon are impracticable, unnecessary
or contrary to the public interest, shall
take effect at such time as the agency
promulgating the rule determines. 5
U.S.C. 808(2). As stated previously, EPA
has made such a good cause finding,
including the reasons therefore, and
established an effective date of July 20,
1998. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 9

Environmental protection, Reporting
and recordkeeping requirements.
Dated: June 10, 1998.
Robert Perciasepe,
Assistant Administrator, Office of Water.

For the reasons set out in the
preamble, 40 CFR part 9 is amended as
follows:

PART 9—OMB APPROVALS UNDER
THE PAPERWORK REDUCTION ACT

1. The authority citation for Part 9
continues to read as follows:

Authority: 7 U.S.C. 135 et seq., 136-136y;
15 U.S.C. 2001, 2003, 2005, 2006, 2601-2671;
21 U.S.C. 331j, 3464, 348; 31 U.S.C. 9701, 33
U.S.C. 1251 et seq., 1311, 1313d, 1314, 1318,
1321, 1326, 1330, 1342, 1344, 1345 (d) and
(e), 1361; E.O. 11735, 38 FR 21243, 3 CFR,
1971-1975 Comp. p. 973; 42 U.S.C. 241,
242b, 243, 246, 300f, 300g, 300g-1, 300g-2,
300g-3, 300g—-4, 300g-5, 30096, 300j—1,
300j-2, 300j-3, 300j—4, 300j—9, 1857 et seq.,
6901-6992k, 7401-7671q, 7542, 9601-9657,
11023, 11048.

2.1n §9.1 the table is amended by

revising entry ‘“122.44(g),(i)” to read as
follows:

§9.1 OMB approvals under the Paperwork
Reduction Act.
* * * * *

40 CFR citation OMB control No.

* * * * *

EPA Administered Permit Programs: The Na-
tional Pollutant Discharge Elimination Sys-
tem

* * * * *

122.44(g), (i) 2040-0004, 2040
0170, 2040-0110

* * * * *

[FR Doc. 98-16085 Filed 6-17-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 62
[PA107-4066a; FRL-6111-8]

Approval and Promulgation of State
Air Quality Plans for Designated
Facilities and Pollutants Allegheny
County, PA; Removal of Final Rule
Pertaining to the Control of Landfill
Gas Emissions from Existing
Municipal Solid Waste Landfills

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Removal of direct final rule.

SUMMARY: On April 10, 1998, EPA
published (63 FR 17683) approval of the
municipal solid waste (MSW) landfill
111(d) plan submitted by the
Commonwealth of Pennsylvania on
behalf of Allegheny County for the
purpose of controlling landfill gas
emissions from existing MSW landfills.
Approval of the 111(d) plan would have
established certain emission limitations
for landfill gas emissions, including
operating, reporting and recordkeeping
requirements. The intended effect of the
action was to implement enforceable
emission reductions in MSW landfill
gas, which contain volatile organic
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compounds (VOCs), other organic
compounds, methane, and hazardous air
pollutants.

EPA approved this direct final
rulemaking without prior proposal
because the Agency viewed it as a
noncontroversial amendment and
anticipated no adverse comments. The
final rule was published in the Federal
Register with a provision for a 30 day
comment period (63 FR 17683). At the
same time, EPA announced that this
final rule would convert to a proposed
rule in the event that adverse comments
were submitted to EPA within 30 days
of publication of the rule in the Federal
Register (63 FR 17683, April 10, 1998).
The final rulemaking action would be
withdrawn by publishing a document
announcing withdrawal of this action.

Adverse comments were submitted to
EPA within the prescribed comment
period. Therefore, EPA is amending 40
CFR part 62, subpart NN, by removing
the April 10, 1998 final rulemaking
action. All public comments received
will be addressed in a subsequent
rulemaking action based on the
proposed rule.

EFFECTIVE DATE: June 18, 1998.

FOR FURTHER INFORMATION CONTACT:
James B. Topsale at (215) 566—2190 or
by e-mail at topsale.james@epamail.gov.

List of Subjects in 40 CFR Part 62

Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Non-methane organic
compounds, Methane, Municipal solid
waste landfills, Reporting and
recordkeeping requirements.

Dated: June 9, 1998.
W. Michael McCabe,

Regional Administrator, Region IIl.

40 CFR Part 62 is amended as follows:

PART 62—[AMENDED]
Subpart NN—Pennsylvania
1. The authority citation for Part 62

continues to read as follows:
Authority: 42 U.S.C. 7401-7671q.

§§62.9630—62.9632

2. The undesignated centerheading
and §862.9630 through 62.9632 are
removed.

[FR Doc. 98-16254 Filed 6—17-98; 8:45 am]
BILLING CODE 6560-50-P

[Removed]

LEGAL SERVICES CORPORATION
45 CFR Part 1644
Disclosure of Case Information

AGENCY: Legal Services Corporation.
ACTION: Final rule.

SUMMARY: This final rule implements a
provision in the Legal Services
Corporation’s (LSC or Corporation) FY
1998 appropriations act which requires
basic field recipients to disclose certain
information to the public and to the
Corporation regarding cases their
attorneys file in court. The case
information that is provided to the
Corporation will be subject to disclosure
under the Freedom of Information Act.

DATES: This rule is effective July 20,
1998.

FOR FURTHER INFORMATION CONTACT:
Suzanne Glasow, Office of the General
Counsel, 202-336—-8817.

SUPPLEMENTARY INFORMATION: This final
rule is intended to implement Section
505 of the Corporation’s FY 1998
appropriations act, which requires basic
field recipients to disclose certain
information to the public and to the
Corporation regarding cases filed in
court by attorneys employed by
recipients. See Public Law 105-119, 111
Stat. 2440. The Corporation issued a
program letter on December 9, 1997,
providing recipients with guidance on
compliance with Section 505 until such
time as a rule could be promulgated by
the Corporation. On February 6, 1998,
the Corporation’s Operations and
Regulations Committee (Committee) of
the Corporation’s Board of Directors
(Board) met to consider a draft proposed
rule to implement the case disclosure
requirement. After deliberation, the
Committee adopted a proposed rule that
was published in the Federal Register
for public comment. See 63 FR 8387
(Feb. 19, 1998).

The Corporation received 4 comments
on the proposed rule. The comments
agreed that, for the most part, the
proposed rule accurately reflected
legislative intent. For those provisions
of the rule that the commenters believed
went beyond the intent of Section 505,
suggestions were made for changes.
Several comments also asked for
clarification on certain issues either in
the commentary or the text of the final
rule. The Committee met on April 5,
1998, to consider public comment. After
making revisions to the proposed rule,
the Committee recommended the rule as
revised to the Board as a final rule. The
Board adopted the rule as recommended
by the Committee on April 6, 1998, for

publication as a final rule in the Federal
Register.

A section-by-section analysis and
discussion of changes made from the
proposed rule is provided below.

Section-by-Section Analysis

Section 1644.1 Purpose

The purpose section states that the
rule is intended to ensure that recipients
disclose certain required information to
the public and to the Corporation on
cases filed in court by their attorneys.

Section 1644.2 Definitions

The case disclosure provision requires
that recipients disclose certain
information, among which is the cause
of action, for each case filed in court by
their attorneys. To clarify this
requirement, this final rule includes
three definitions. Paragraph (a) of
§1644.2 defines to disclose the cause of
action. The term means to provide a
sufficient description of a particular
case to indicate the principal nature of
the case. Examples would include:
breach of warranty, bankruptcy, divorce,
domestic violence, petition to quiet title,
action to recover property, and
employment discrimination action.

Paragraph (b) clarifies the type of
recipient subject to the case disclosure
requirement. Recipient is defined as an
entity that receives funds under Sec.
1006(a)(1)(A) of the LSC Act, 42 U.S.C.
2996e(a)(1)(A), that is, a basic field
recipient which provides direct legal
assistance to the poor. Although Section
505 does not specifically apply to
subrecipients, as a matter of policy, the
proposed rule extended the case
disclosure requirement to subrecipients
which provide direct legal
representation to eligible clients.

The comments generally disagreed
with this policy and urged the
Corporation to exclude subrecipients
from the reach of the requirement or, at
least, limit the application of the
requirement to activities under an LSC
subgrant. In addition, comments
pointed out that the interplay of the
discussion of this issue in the preamble
and the language in the rule itself
created confusion as to whether the rule
was intended to apply to all cases filed
by subrecipients or only to cases filed
by subrecipients that are funded under
a subgrant.

The Board revised the definition of
recipient and the applicability
provisions in § 1644.31 in order to
clarify the intended application of the
case disclosure requirement to
subrecipients. It was the intent of the

1The section numbers for §§ 1644.3 and 1644.4
have been reversed from the proposed rule.
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proposed rule to apply the requirement
to cases funded under subgrants
provided for the direct legal assistance
to the poor, except for PAI subgrants.
The language in the text and preamble,
however, did not make this clear. The
revised language better states the intent
and also clarifies that the disclosure
requirement does not apply to a
subrecipient’s non-LSC funded
activities. This means that subrecipients
are required to disclose information
only for cases funded by their LSC
subgrants. The final rule thus ensures
that information will be available to the
public regarding all cases filed by
recipients and any cases filed by
subrecipients that are funded under an
LSC subgrant for the direct
representation of eligible clients, except
for PAI subgrants.

Paragraph (c) defines the term
attorney, for the purposes of this part, to
mean any attorney who is employed by
a recipient. This would include
attorneys employed as regular or
contract employees, regardless of
whether such attorneys are employed
full-time or part-time. One comment
asked for additional language in the
definition that would clarify that
attorney does not include any private
attorney who, under the recipient’s PAI
program, receives compensation from a
recipient under the terms of a contract
or judicare arrangement, or who
undertakes representation of eligible
clients on a pro bono basis. Although
the Board agreed with the substance of
the comment, it did not revise the
definition of attorney. Instead, it added
§1644.3(b) to the rule, which provides
that the case disclosure requirement
does not apply to private attorneys who
provide legal assistance as part of a
recipient’s PAI activities.

Section 1644.3 Applicability

This section, which has been
renumbered, clarifies the scope of the
case disclosure requirement. Technical
and clarifying revisions were made to
this section by the Board, and language
was added to clarify the applicability of
this rule to subrecipients, as discussed
under 8 1644.2 above. Subparagraph
(a)(2) clarifies that the disclosure
requirement is limited to cases filed on
behalf of plaintiffs and petitioners. This
is consistent with the language of
Section 505, which requires case
information about “each case filed by its
[a recipient’s] attorneys.” This language
clearly applies to “‘each case” filed, not
to individual filings in a particular case.
Thus, the case disclosure requirement
does not require updates on the status
of cases for which information has
already been filed. In addition, the

language of Section 505 refers to cases
filed by a recipient attorney. The general
understanding of the meaning of filing
a case is that it refers to the initiation
of a case, such as the filing of a
complaint by a plaintiff. Accordingly,
disclosure is not required for
submissions of pleadings such as an
answer or a cross claim on behalf of a
defendant in a case that was not
initiated by a recipient.

Although the case disclosure
requirement normally applies only to
the original filing of a case,
subparagraph (a)(2) applies the
requirement when there is an appeal
filed in court by a recipient, the
recipient’s client is the appellant, and
the recipient was not the attorney of
record in the case below. The Board
revised this provision from the
proposed rule to add the requirement
that the case be one where the
recipient’s client is the appellant. This
is consistent with §1644.3(a)(1), which
limits the case disclosure requirement to
cases filed on behalf of plaintiffs or
petitioners.

Subparagraph (a)(3) applies the
requirement to a request for judicial
review of an administrative action filed
in a court of competent jurisdiction. The
language of this provision was revised
to state more accurately the situation
covered by the provision.

Finally, paragraph (b) provides that
this rule does not apply to cases filed by
private attorneys as part of a recipient’s
private attorney involvement activities
pursuant to part 1614. PAI attorneys are
not attorneys employed by recipients;
rather, they are generally private
attorneys with their own private
practices who have been recruited by
recipients to provide some legal
assistance to eligible clients, either pro
bono or on a compensated basis.

Section 1644.4 Case Disclosure
Requirement

This section sets out the basic
requirements of the case disclosure
provision. Paragraph (a) provides that
the disclosure requirement applies to
each case filed in court by a recipient’s
attorneys. The preamble to the proposed
rule explained that the disclosure
requirement does not apply to cases
filed by part-time attorneys outside of
their employment with the recipient.
One comment asked that this
clarification be made explicit in the
rule. The Board agreed and added
language to § 1644.4(a) of the final rule
that provides that the rule applies only
to cases filed by recipient attorneys ‘‘on
behalf of a client of the recipient.” A
similar revision was also made for
§1644.3(a)(1).

Name and address of parties:
Subparagraphs 1644.4(a)(1) through
(a)(4) list the information a recipient
must disclose about applicable cases.
First, the name and full address of each
party to a case must be disclosed unless
one of the two statutory protections
discussed below applies. The term ““full
address” means an address sufficient to
contact a party to the case by mail, such
as a street address or post office box
number with the city, State and zip
code. This provision is not intended to
require recipients to provide a name and
address of a party when they have no
knowledge of and cannot reasonably
obtain such information. This could
occur, for example, when the
information is not a matter of public
record, the party is not a client of the
recipient, and the private attorney for
that party refuses to provide the
information. However, the recipient
must make a reasonable effort to obtain
the information.

Pursuant to Section 505, a name or
address need not be disclosed if (1) the
name or address is protected by an order
or rule of court or by State or Federal
law, or (2) the recipient’s attorney
reasonably believes that revealing the
information would put the client of the
recipient at risk of physical harm. These
protections are consistent with the
express legislative intent of the purpose
and scope of the requirement. The
legislative history indicates that
Congress intends that the disclosure
requirement apply to *‘the most basic
information’’ about a case which is
already public and on file in court
records, but does not apply to
information, for example, that would
risk harm to a person or that is protected
by the attorney-client privilege. See 143
Cong. Rec. H 8004-8008 (Sept. 26,
1997).

One comment from an LSC recipient
stated that the program receives a grant
through the Victims of Crime Act
(VOCA), which only funds legal
assistance to protect victims of violence.
In the view of the recipient, virtually all
cases handled under the VOCA grant are
likely to come within the physical harm
exemption. Accordingly, the recipient
asked that the rule include a blanket
exemption for cases filed under grants
specifically targeted for domestic
violence victims.

The Board did not adopt the
recommendation. The remedy provided
by statute allows individual attorneys to
decide for particular cases whether the
physical harm exemption applies.
Although many of the clients served
under the VOCA grant may indeed fall
within the physical harm exemption,
the Board was not convinced that
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virtually all such clients do. Nor was the
Board convinced that the burden of
making individual judgments for each
case is a substantial burden on
recipients.

During public consideration of the
rule, a question was raised about the
rule’s policy for protecting relatives of
the client, whose physical safety would
be put at risk by disclosure of the
client’s name and address. For example,
if the children of the client rather than
the client had been threatened with
physical harm, could the rule’s
exemption from disclosing the name
and address be applied to protect the
children? The Board noted that the
statute does not expressly provide
protections for any person other than
the client of the recipient, but also noted
that it is clear from the legislative
history of the requirement that Congress
did not intend for the requirement to
put anyone in harm’s way. The Board
did not revise the rule, but directed staff
to provide guidance for situations where
a family member of a client would be
put at risk of physical harm.
Accordingly, when a recipient’s
attorney determines that a relative of the
client would be put at risk of physical
harm by disclosure of the client’s name
and address, the recipient may withhold
the information, but the attorney should
keep a record of that determination.
This policy is based on the reasonable
presumption that if one family member
is put at risk by revealing the client’s
name and address, then it is likely that
the client and any other family member
who could be found by revealing the
information are also at risk. This is
especially true in cases where the
relative at risk is a child of the client.
For other situations where it may not be
clear whether the risk-of-harm
exception applies, a recipient should
consult the Corporation for guidance.

Cause of action: The case disclosure
requirement also requires disclosure of
the cause of action for any applicable
case. This requirement is intended to
provide the public and the Corporation
with information regarding the nature or
types of cases filed in court by legal
services attorneys, so that there is a
public awareness of how legal services
funds are being expended.

Name and address of court/case
number: Finally, the case disclosure
provision requires disclosure of the
name and full address of the court
where a case is filed and the case
number assigned to the case. Full
address means an address sufficient to
contact the court by U.S. mail.

Paragraph (b) of this section requires
recipients to provide their case
information to the Corporation in

semiannual reports as specified by the
Corporation. The Corporation will
provide guidance to recipients on how
and when to provide the information.
This paragraph also clarifies that reports
submitted to the Corporation are subject
to public disclosure by the Corporation
under the Freedom of Information Act
(FOIA).

The disclosure requirement in this
rule is separate from the FOIA and
nothing in this rule is intended to
suggest that LSC recipients are subject
to the FOIA. They are not. (However,
they are subject to other disclosure
requirements applicable to recipients in
45 CFR part 1619.) The Corporation, on
the other hand, is subject to the FOIA,
and this rule requires the Corporation to
treat the case information submitted to
it by recipients as subject to disclosure
under the FOIA.

Paragraph (c) provides that a recipient
must make the case information
described in paragraph (a) available in
written form to any person who requests
such information. This rule does not
mandate how recipients must maintain
the case information for disclosure to
the public, except that it must be
provided in written form. However
maintained, the case information must
be made available within a reasonable
time after a request is made by any
member of the public. Paragraph (c) also
permits recipients to charge reasonable
mailing and document copying fees.

Comments expressed confusion
regarding exactly what information
recipients are required to disclose and
inquired whether requests would be
limited to certain time frames or
whether recipients must respond to
requests for information in a form
different from that maintained by a
recipient. For example, a recipient may
choose to maintain a list of every case
filed after January 1, 1998, in the order
in which the cases were filed. If a
request asks only for cases dealing with
domestic violence, the recipient is not
required to prepare another list
separating out domestic violence cases.
The recipient is only required to
provide the list it has compiled, and the
requester would have to search the list
to find the domestic violence cases. This
does not mean that a recipient may not
choose to provide the information in
different formats; it is just not required
to do so by this rule.

In regard to time frames, recipients
must disclose the required case
information when requested by a
member of the public for all cases filed
by their attorneys after January 1, 1998,
whenever the request is made. This rule
does not include any cut-off dates or
other specifics on the manner of

reporting or disclosing information in

the rule. If the Corporation determines
that information loses its value after a

period of time, so that it does not need
to be maintained by recipients, it will

provide clear written guidance on the

matter.

Another comment asked that
disclosure be required only for cases
filed after the effective date of this rule
if the client refuses to permit disclosure,
since the client may have had no prior
information about the rule and could
not have consented to disclosure as a
condition of representation.

The Board did not agree. The
Corporation issued a program letter to
all recipients on December 9, 1997,
clearly stating that the law would be in
effect as of January 1, 1998, and that
recipients must start implementation of
the case disclosure requirements set out
in the letter. The letter advised
recipients to inform affected clients,
prior to filing a lawsuit, of the possible
disclosure of the information required
by this law.

Section 1644.4(c) provides that a
recipient must make its case
information available in written form,
upon request from any person. One
comment asked for clarification as to
whether the word person includes
government agencies, departments or
subdivisions, non-profit corporations,
public corporations, foreign
corporations, or a person outside a
program’s service area. The term is
intended to be all inclusive and is not
limited by geography, or by the fact that
the requesting person is asking on
behalf of an organization or government
entity. The legislative history clearly
indicates an intent to make the
information public to any requester.
This is consistent with the
interpretation of the terms person and
public in the FOIA. The Board requested
that this interpretation be included in
this preamble.

Section 1644.5 Recipient Policies and
Procedures

This section requires the recipient to
establish written policies and
procedures to guide the recipient’s staff
to ensure compliance with this rule.
Such procedures could include
information regarding how any person
may be given access to or be provided
with copies of a recipient’s case
disclosure information. The procedures
could also set out the costs for copying
or mailing such information.

List of Subjects in 45 CFR part 1644

Grant programs, Legal services,
Reporting and recordkeeping.
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For reasons set forth in the preamble,
LSC amends Chapter XVI of Title 45 by
adding part 1644 as follows:

PART 1644—DISCLOSURE OF CASE
INFORMATION

Sec.

1644.1 Purpose.

1644.2 Definitions.

1644.3 Applicability.

1644.4 Case disclosure requirement.

1644.5 Recipient policies and procedures.
Authority: Pub. L. 105-119, 111 Stat. 2440,

Sec. 505; Pub. L. 104-134, 110 Stat. 1321; 42

U.S.C. 29969(a).

§1644.1 Purpose.

The purpose of this rule is to ensure
that recipients disclose to the public
and to the Corporation certain
information on cases filed in court by
their attorneys.

§1644.2 Definitions.

For the purposes of this part:

(a) To disclose the cause of action
means to provide a sufficient
description of the case to indicate the
type or principal nature of the case.

(b) Recipient means any entity
receiving funds from the Corporation
pursuant to a grant or contract under
section 1006(a)(1)(A) of the Act.

(c) Attorney means any full-time or
part-time attorney employed by the
recipient as a regular or contract
employee.

§1644.3 Applicability.

(a) The case disclosure requirements
of this part apply:

(1) To actions filed on behalf of
plaintiffs or petitioners who are clients
of a recipient;

(2) Only to the original filing of a case,
except for appeals filed in appellate
courts by a recipient if the recipient was
not the attorney of record in the case
below and the recipient’s client is the
appellant;

(3) To arequest filed on behalf of a
client of the recipient in a court of
competent jurisdiction for judicial
review of an administrative action; and

(4) To cases filed pursuant to
subgrants under 45 CFR part 1627 for
the direct representation of eligible
clients, except for subgrants for private
attorney involvement activities under
part 1614 of this chapter.

(b) This part does not apply to any
cases filed by private attorneys as part
of a recipient’s private attorney
involvement activities pursuant to part
1614 of this chapter.

§1644.4 Case disclosure requirement.
(a) For each case filed in court by its

attorneys on behalf of a client of the

recipient after January 1, 1998, a

recipient shall disclose, in accordance
with the requirements of this part, the
following information:

(1) The name and full address of each
party to a case, unless:

(i) the information is protected by an
order or rule of court or by State or
Federal law; or

(i) the recipient’s attorney reasonably
believes that revealing such information
would put the client of the recipient at
risk of physical harm;

(2) The cause of action;

(3) The name and full address of the
court where the case is filed; and

(4) The case number assigned to the
case by the court.

(b) Recipients shall provide the
information required in paragraph (a) of
this section to the Corporation in
semiannual reports in the manner
specified by the Corporation. Recipients
may file such reports on behalf of their
subrecipients for cases that are filed
under subgrants. Reports filed with the
Corporation will be made available by
the Corporation to the public upon
request pursuant to the Freedom of
Information Act, 5 U.S.C. 552.

(c) Upon request, a recipient shall
make the information required in
paragraph (a) of this section available in
written form to any person. Recipients
may charge a reasonable fee for mailing
and copying documents.

§1644.5 Recipient policies and
procedures.

Each recipient shall adopt written
policies and procedures to implement
the requirements of this part.

June 15, 1998.

Victor M. Fortuno,

General Counsel.

[FR Doc. 98-16243 Filed 6-17-98; 8:45 am]
BILLING CODE 7050-01-P

DEPARTMENT OF TRANSPORTATION
Federal Highway Administration

49 CFR Parts 387, 390, 391, 392, 395,
396, and 397

[FHWA Docket No. FHWA-97-2328; MC-97—
3]

RIN 2125-AD72

Review of the Federal Motor Carrier
Safety Regulations; Regulatory
Removals and Substantive
Amendments

AGENCY: Federal Highway
Administration (FHWA), DOT.
ACTION: Final rule.

SUMMARY: The FHWA is adopting a final
rule to remove, amend, and redesignate

certain provisions of the Federal Motor
Carrier Safety Regulations concerning
financial responsibility; general
applicability and definitions; accident
recordkeeping requirements;
qualifications of drivers; driving of
commercial motor vehicles; hours of
service of drivers; inspection, repair,
and maintenance; and the transportation
of hazardous materials. The agency
considers many of these regulations to
be obsolete, redundant, unnecessary,
ineffective, or burdensome. Others are
more appropriately regulated by State
and local authorities, better addressed
by company policy, in need of
clarification, or more appropriately
contained in another section. This
action is consistent with the FHWA'’s
Zero Base Regulatory Review and the
President’s Regulatory Reinvention
Initiative.

EFFECTIVE DATE: July 20, 1998.

FOR FURTHER INFORMATION CONTACT: Ms.
Deborah M. Freund, Office of Motor
Carrier Research and Standards, (202)
366-4009, or Mr. Charles E. Medalen,
Office of the Chief Counsel, (202) 366—
1354, Federal Highway Administration,
Department of Transportation, 400
Seventh Street, SW., Washington, DC
20590-0001. Office hours are from 7:45
a.m. to 4:15 p.m., e.t., Monday through
Friday, except Federal holidays.
SUPPLEMENTARY INFORMATION:

Background

As part of its Zero Base Regulatory
Review Program, the FHWA published
a notice of proposed rulemaking in the
Federal Register on January 27, 1997
(62 FR 3855) to request comment on an
extensive list of changes proposed
concerning Parts 387, 390, 391, 392,
395, 396, and 397 of the Federal Motor
Carrier Safety Regulations (FMCSRSs).
The agency had implemented an earlier
set of changes to the FMCSRs on
November 23, 1994 (59 FR 60319) after
receiving comments to a notice of
proposed rulemaking published on
January 10, 1994 (59 FR 1366). The
agency had also published a final rule
on July 28, 1995 (60 FR 38739) making
technical corrections to keep the
FMCSRs accurate and up to date.

Discussion of Comments

The FHWA extended the comment
period for the NPRM on March 27, 1997
(62 FR 14662). Comments to the docket
were accepted through May 12, 1997.

Comments were received from 55
organizations, companies, and
individuals as follows:

Ten States (State of California
Business, Transportation, and Housing
Agency; Colorado Department of Public
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Safety; State of Connecticut; Delaware
Department of Public Safety; State of
Idaho Transportation Department; State
of Missouri Department of Revenue and
Department of Economic Development;
North Dakota Department of
Transportation; Commonwealth of
Pennsylvania; Vermont Department of
Motor Vehicles; Wisconsin Department
of Transportation); and one city (City of
Littleton, Colorado);

Five power utilities operating
commercial motor vehicles (Alabama
Power, Duquesne Light Company,
Houston Lighting and Power, Southern
Company Services, Inc., Virginia
Power);

Six manufacturers and distributors of
explosives (Austin Powder Company,
Viking Explosives and Supply, Inc.,
Dyno Nobel, Inc., the Ensign-Bickford
Company, Maynes Explosives Company,
Sierra Chemical Company);

Two professional associations of the
explosives industry (Institute of Makers
of Explosives, International Society of
Explosives Engineers);

Four consumer and safety advocacy
groups (Advocates for Highway and
Auto Safety, Transportation Consumer
Protection Council, Inc., New York
Operation Lifesaver, Operation
Lifesaver, Inc.);

Four freight railroads and commuter
rail lines (CSX Transportation,
Louisiana Railroads, Metra (Northeast
Ilinois Regional Commuter Railroad
Corporation), Vermont Railroad/
Clarendon and Pittsford);

Nine transportation industry
associations (American Bus Association
(ABA), American Trucking Associations
(ATA), Association of American
Railroads (AAR), Association of Waste
Hazardous Materials Transporters
(AWHMT), Distribution and LTL
Carriers Association, National
Automobile Dealers Association
(NADA), National School
Transportation Association (NSTA),
National Tank Truck Carriers, Inc.
(NTTC), Petroleum Marketers
Association of America (PMAA));

Four drivers’ organizations, labor
unions, and other professional
organizations (Brotherhood of
Locomotive Engineers, International
Association of Fire Fighters, Owner-
Operator Independent Drivers
Association, United Transportation
Union);

Three motor carriers (Air Products
and Chemicals, Ameritech, Radian
International);

Two firms providing services to motor
carriers (Consolidated Safety Services,
Inc., DAC Services);

Three government agencies and
associations of government

organizations (American Association of
Motor Vehicle Administrators, National
Road Transport Commission of
Australia, National Transportation
Safety Board); and

Two individuals (Hoy Richards,
Richards and Associates; O. Bruce
Bugg).

Section 387.5, Definitions
[Transportation of Property]

Under the statutory authority
provided by 49 U.S.C 31139, the
Secretary of Transportation is required
to set forth regulations to require
minimum levels of financial
responsibility for the transportation of
property for compensation by motor
vehicles in interstate commerce. The
FHWA proposed to amend the
definitions in § 387.5 to make clear that
for-hire transportation—transportation
for compensation—included
transportation by contract, common,
and exempt motor carriers of property.

The Transportation Consumer
Protection Council (TCPC) noted that,
although the ICC Termination Act of
1995 (Pub. L. 104-88, 109 Stat. 803)
eliminated the distinction between
“‘common’ and ‘‘contract” motor
carriers, the terms still appear in
proposed text of revised FMCSR
sections. The TCPC also pointed out
what it believed were errors in some
citations.

The Owner-Operator Independent
Drivers Association (OOIDA) supported
the revision of the definition of ““motor
carrier’” and suggested the elimination
of the distinction between ‘“motor
common carrier’” and ‘“motor contract
carrier.”

The National Automobile Dealers
Association (NADA) suggested that the
preamble of the final rule include
several examples of transportation
involving a variety of facts and
circumstances.

The Association of Waste Hazardous
Materials Transporters (AWHMT)
favored the proposed revision to
eliminate what it viewed as obsolete
definitions. Although the AWHMT
agreed that transporters of hazardous
materials should be subject to the
financial responsibility provisions of
part 387, it referenced a 1982 Interstate
Commerce Commission (ICC) ruling that
hazardous waste destined for disposal
was not considered “property.” The
AWHMT recommended that the
“property” definition in part 387
include *‘a motor vehicle with a gross
vehicle weight rating of 10,000 pounds
or more in interstate or foreign
commerce.”

The OOIDA recommended
eliminating the distinction between

“exempt” and ‘‘non-exempt”
commodities. The OOIDA holds that the
economic regulations forming the basis
for the definitions no longer exist at the
Federal level. The OOIDA asserts that
some States will not alter their
regulations, and will continue to require
duplicate registrations and separate
insurance coverages until the
definitions are changed through Federal
regulation.

FHWA Response

The FHWA plans to address the
definitional issue of for-hire motor
carriers of property in detail in the
context of future rulemakings
addressing the commercial regulation of
motor carriers. Responsibility for these
regulations was transferred from the ICC
to the DOT under the provisions of the
ICC Termination Act of 1995.

The definition of “motor carrier” is
revised to make it consistent with the
definition as it appears in §390.5. The
terse definition proposed in the NPRM
did not include the agents, officers and
representatives of the motor carrier, nor
its employees responsible for driver or
vehicle safety.

As for the AWHMT's concern, the
FHWA used the term “property” to
differentiate between two types of
transportation—non-passengers and
passengers. The merits of using other
terms, such as ““goods’ or
“‘commodities” as a substitute for the
“property” could be debated. However,
the term “property” is of longstanding
use and is clearly understood to imply
non-passenger transportation. In this
context, the term also includes
transportation of refuse and hazardous
materials waste.

Section 387.27(b)(4), Exceptions to
Applicability [School Bus
Transportation]

The American Bus Association (ABA)
suggested using the term ““for-hire
carrier under contract” rather than
‘‘contract motor carrier” to be consistent
with other definitions in part 387,
§387.27(b)(4). The ABA also
recommended that the “‘extracurricular”
trips envisioned in the proposal have
some preponderant educational purpose
to qualify for the exemption from the
minimum financial responsibility
requirements. The ABA expressed
concern that school districts could
contract to transport students to
amusement parks or other non-
educational destinations, without any
insurance coverage for the passengers or
the public.
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FHWA Response

This revision adopted today is
consistent with an interpretation issued
on April 4, 1997 (62 FR 16370, at 16403)
as part of the Regulatory Guidance for
the Federal Motor Carrier Safety
Regulations. It is also consistent with
Congressional intent. In certain
instances, motor carriers providing
school bus transportation are not subject
to the Bus Regulatory Reform Act of
1982 and the minimum financial
responsibility requirements (part 387)
issued under this Act (49 U.S.C.
31138(e)(1)). Transportation of school
children and teachers that is organized,
sponsored, and paid for by the school
district is not subject to part 387 (49
CFR 387.27(b)(1)). Therefore, school bus
contractors are not subject to the Federal
financial responsibility requirements for
interstate trips such as sporting events
and class trips, but they must comply
with all other requirements of the
FMCSRs. They would, however, be
subject to State financial responsibility
requirements.

In today’s final rule, the term
‘“‘contract motor carrier” replaces
“motor carrier under contract.” In all
other respects, the final rule uses the
language proposed in the NPRM.

Section 387.29, Definition, “‘For-Hire
Carriage” [Passenger Transportation]

The FHWA proposed to amend this
definition to codify regulatory guidance
issued on November 17, 1993 (58 FR
60734) and slightly revised on April 4,
1997 (62 FR 16370, at 16406-16407).
This guidance made clear the intent of
the definition to cover transportation:
(1) generally available to the public and
(2) performed for a commercial purpose
by a motor carrier who receives
compensation for the transportation
service.

The ABA believed there may be some
confusion about the concept ““generally
available to the public.” It pointed out
that many bus service contracts might
not in fact be available to the general
public. An example of this would be a
contract with a corporation to transport
employees between the corporation’s
facilities. The ABA noted that the
FHWA still issues permits for motor
contract carriers of passengers. The ABA
recommended that the term be defined
to include motor contract carriage
operations.

FHWA Response

The FHWA is adopting a more direct
definition than that proposed in the
NPRM: ““For-hire motor carrier of
passengers means a person engaged in
the business of transporting, for

compensation, passengers and their
property, including any compensated
transportation of the goods or property
of another.” This definition more clearly
expresses the FHWA's intent to cover all
types of for-hire passenger
transportation, irrespective of the
business relationship between the
transportation provider and the
customer. Because many motor carriers
of passengers also transport the
passengers’ property (for example, their
luggage), and, possibly, small packages
not accompanying the passengers, the
term ‘‘goods or property of another” is
included in the definition.

Section 390.3(f)(2), Accident Register
Requirement for Federal, State, and
Local Government Agencies

The FHWA proposed removing the
requirement that government agencies
described in this section maintain an
accident register for transportation
activities involving interstate charter
transportation of passengers.

The ABA opposed the proposal. It
noted that, although governmental
entities are not subject to FHWA
compliance reviews, they are essentially
unregulated from a safety standpoint
(except for the commercial drivers
license (CDL) and related controlled
substance and alcohol testing
regulations). The ABA argued that the
FHWA will have no other means to
obtain accident information about this
segment of the charter service
population. The ABA asserted that the
minimal burden imposed on the public
transit agencies is outweighed by the
need to obtain this information to make
informed decisions on regulatory
policies. It added, “[A]s the Federal
Transit Administration continues to
purchase intercity buses for suburban
commuter operations, which buses
might also be used for charter
operations, this lack of accident
information could be magnified.”

FHWA Response

The FHWA believes government
agencies have a strong self-interest in
maintaining safe operations. The fact
that they are not subject to compliance
reviews probably does not influence
their recordkeeping practices
concerning accidents. Furthermore, any
accidents their vehicles are involved in
are a matter of public record, and this
information could be gathered readily if
the need arises. Accordingly, paragraph
390.3(f)(2) is revised as proposed in the
NPRM.

Section 390.5, Definitions
Accident

The FHWA attempted to clarify the
meaning of the term *‘public road” in
the definition of “‘accident.” The term
“public road” was defined to include
privately owned roads accessible to the
general public. The intent of the
proposed change was to emphasize that
the defining factor is the road’s
accessibility to the public, rather than
its owner’s identity.

Commenters addressing this issue
were: the Austin Powder Company
(letters from its Director of Safety and
Compliance and another employee who
is Chairman of the American National
Standards Institute A10.7 Standard
Committee), Institute of Makers of
Explosives (IME), International Society
of Explosives Engineers, Viking
Explosives & Supply, Inc., Dyno Nobel,
Inc., Maynes Explosives Company,
Sierra Chemical Company (letters from
three officials and a staff engineer), and
the Ensign-Bickford Company.

The commenters were concerned that
the proposed revision to the definition
of “accident,” and, in particular, the
“public road” portion of the definition,
could require many existing explosive
storage facilities (magazines) to be
closed, relocated, or have their storage
capacities reduced. Several commenters
noted that many of these magazines are
currently accessed by private roads, or
are located near private roads.

The associations, manufacturers, and
users of explosives provided consistent
commentary and background for their
positions. The IME first developed a
safety standard to provide protection
from explosives storage sites in 1910.
This was done at the request of the
Bureau of Explosives (now part of the
Department of the Treasury, Bureau of
Alcohol, Tobacco, and Firearms (ATF)).
The standard has been revised and
updated over the years and is currently
published as IME Safety Library
Publication No. 2, “The American Table
of Distances.” This table is incorporated
into the regulations of the Occupational
Safety and Health Administration
(OSHA) (29 CFR 1910.109), the ATF (27
CFR 55.11 and 55.218), State
regulations, ANSI standards, National
Fire Protection Association standards,
Uniform Fire Code, U.S. Army Corps of
Engineers, Building Officials and Code
Administrators, Southern Building
Code, and other national safety
standards and codes. Most of the
commenters on this issue stated they
use ANSI Standard A10.7, “Commercial
Explosives and Blasting Agents—Safety
Requirements for Transportation
Storage, Handling, and Use” to provide
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minimum recommendations for locating
explosive storage sites in reference to
inhabited buildings, public highways,
and passenger railways.

The definition of “highway”
applicable to the American Table of
Distances (29 CFR 1910.109(c)(1)(v),
Table H-21) is “‘any public street, public
alley, or public road.” Commenters
stated that the table has never been used
to refer to “‘private” roads on
construction sites, distribution sites,
and the like. If the definition were to be
changed to include “private” roads
which may be accessible to the public,
the commenters believed many existing
explosive storage facilities (magazines),
currently accessed by private roads, or
located near private roads, may be
forced to close or to significantly reduce
their capacity due to quantity/distance
restrictions. Several commenters
expressed particular concern with a
sentence in the preamble to the NPRM
which stated: “Therefore, accessibility
to the public, not the identity of the
owner, is the major factor which
determines whether a road or way is
public.” The IME noted:

Explosive storage facilities on mining
properties, quarrying operations, and
construction projects are accessed by mine
and construction roads or are located in
proximity to such roads. These roads have
never been considered “‘public roads” for
purposes of determining quantity/distance
separations even though the public may have
access to such roads (it would be a physical
impossibility to fence off the hundreds of
square miles on such sites in order to restrict
public accessibility). Although such roads are
generally posted and/or barricaded,
experience has shown that even fences and
roving patrols cannot keep the ““public’ in
four wheel drive vehicles, all terrain vehicles
(ATVs), snowmobiles, etc. from traveling the
roads, especially during hunting and fishing
Seasons.

For over eighty years, the term ““public
road” has always been regarded by the
explosives, blasting, mining, quarrying, and
construction industries to mean a road that
was constructed, financed, maintained, and
controlled by some political subdivision.

Two commenters asked for
clarification concerning the
applicability of the proposed definition
to accidents on private property. The
National Automobile Dealers
Association (NADA) asked the FHWA to
clarify whether the definition would
extend to accidents occurring on truck
dealership properties. The State of
Idaho Transportation Department
wished clarification concerning parking
lots, garages, and private roads around
stadiums, shopping malls, and similar
facilities.

FHWA Response

The FHWA has never intended to
expand the definition of “public road”
to encompass any roadway only
remotely accessible to the public at
large. The agency’s intent was to codify
an interpretation published in the April
4, 1997, Regulatory Guidance for the
Federal Motor Carrier Safety
Regulations (62 FR 16370, at 16408).
That interpretation reads as follows:

Section 390.5 Definitions

* * * * *

Question 26: What is considered a
“public road”?

Guidance: A public road is any road
under the jurisdiction of a public agency
and open to public travel or any road on
private property that is open to public
travel.

Many roads performing the identical
access functions of “public roads” are,
in fact, constructed, operated, and,
sometimes, maintained by non-
governmental entities. These entities
include shopping center owners,
commercial real estate developers, and
homeowners associations. These roads
are nearly always designed, constructed,
marked, signed, and signaled in
conformance with national, State, and
local guidelines, regulations, and
ordinances. In these times of scarce
governmental resources, commercial
and private enterprises are more often
being required to provide the immediate
access to their proposed land
developments as a quid pro quo for
obtaining a zoning approval and
construction permit for a facility
generating personal and vehicular travel
on the surrounding roadway network. In
addition, conformity with design and
construction practices is usually a
requirement for a local governmental
entity to take over the maintenance of
the completed facility.

Another term, “Open to public
travel,” found at 23 CFR 460, clearly
expresses the FHWA's intent. The
definition reads as follows:

Open to public travel means that the
road section is available, except during
scheduled periods, extreme weather or
emergency conditions, passable by four-
wheel standard passenger cars, and
open to the general public for use
without restrictive gates, prohibitive
signs, or regulation other than
restrictions based on size, weight, or
class of registration. Toll plazas of
public toll roads are not considered
restrictive gates.

The FHWA believes the definition
specifically addresses the IME’s concern
because it excludes road sections
barricaded or posted.

Another issue is the nature of the
storage of commercial explosives.
Footnote 5 to the American Table of
Distances reads as follows:

This table applies only to the
manufacture and permanent storage of
commercial explosives. It is not
applicable to the transportation of
explosives, or any handling or
temporary storage necessary or incident
thereto. It is not intended to apply to
bombs, projectiles, or other heavily
encased explosives.

The FHWA believes the IME’s and
other commenters’ concerns about the
potential necessity of relocating
explosives magazines may extend
beyond the application of the American
Table of Distances. Many magazines,
such as those used in the earthmoving
stages of road construction projects, are
temporary storage facilities.

The FHWA is substituting the term
“road open to public travel” for the term
“public road” in the definition of
“accident.” It is discussed in detail
under the heading, “‘Highway,” later in
this document.

The NADA and the State of Idaho
Transportation Department asked about
accidents taking place on a truck
dealership’s property, parking lots,
parking garages, and roads providing
access to shopping malls, stadiums, and
similar facilities. If the property is
“‘open to public travel,”” a motor carrier
would be required to record those
accidents under § 390.15. In general, the
FHWA considers the following ungated
facilities to be open to public travel:
Customer parking lots, garages and
access roads to malls, stadiums, etc. On
the other hand, gated parking lots,
garages, etc., are not open to public
travel. The customer parking areas of a
truck dealership are open to the public,
whereas areas of the dealership used to
park or store new and used vehicles
prior to sale generally are not.

Commercial Motor Vehicle

The FHWA proposed to revise the
definition of commercial motor vehicle
to provide consistent definitions of
designed passenger capacity and
transportation of hazardous materials in
88 383.5 and 390.5. The FHWA received
no comments on this element of the
proposal.

The definition is, therefore, revised as
proposed in the NPRM, with two minor
changes. The first change deletes the
modifying term “public” (as in “public
highway”’) because the term **highway”’
is now defined and added to the
definitions. The second change deletes
the Code of Federal Regulations citation
for the Hazardous Materials Regulations
because the FHWA believes the motor
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carriers subject to these regulations are
well aware of the reference, and a cross-
reference here is superfluous.

Several commenters addressed the
issue of the weight threshold for
commercial motor vehicles subject to
the FMCSRs. Those comments appear
under “Comments to FMCSR sections
not addressed in the NPRM,” later in
this document.

Highway

Because of the concern generated by
the FHWA'’s proposal to revise the use
of the term ““public road” in the
definition of ‘““‘accident,” the FHWA is
adding the term “highway” to the
definitions of § 390.5. This definition
builds upon the definition in Section 1-
127 of the “Uniform Vehicle Code and
Model Traffic Ordinance” (UVCMTO),
1992 Edition, published by the National
Committee on Uniform Traffic Laws and
Ordinances in Evanston, Illinois, which
reads as follows:

§ 1-127—Highway.—The entire width
between the boundary lines of every way
publicly maintained when any part thereof is
open to the use of the public for purposes of
vehicular travel (emphasis added).

The FHWA has modified this
definition and added it to those
proposed in the NPRM: Highway means
any road, street, or way, whether on
public or private property, open to
public travel. “Open to public travel,”
as defined at 23 CFR 460.2, will be
incorporated in this definition.

The key difference between the
Uniform Vehicle Code definition and
the definition the FHWA is adopting is
the public-use nature of the facility,
rather than its ownership or
maintenance.

Intermittent, Casual, or Occasional
Driver

Section 391.63 contains a limited
exemption from certain driver
qualification requirements for an
“intermittent, casual, or occasional
driver.” This term is defined in §390.5
as a driver, who in any period of 7
consecutive days, is employed by more
than a single motor carrier. Section
390.5 also defines a “‘regularly
employed driver” as a driver employed
or used solely by a single motor carrier
in any period of 7 consecutive days. The
FHWA proposed to replace the term
“intermittent, casual, or occasional
driver” with the term “multiple-
employer driver” to clarify both
definitions.

Radian International LLC (Radian) is
concerned that the proposed term
“multi-employer driver’” would
drastically alter the meaning of the
current definition and eliminate the

relief from certain recordkeeping
requirements it provides. Radian, an
environmental engineering firm,
occasionally requires its employees to
drive a company-owned commercial
motor vehicle (CMV) with a gross
vehicle weight rating (GVWR) of more
than 10,000 pounds (4,545 kilograms) to
test sites. It cited a letter of
interpretation issued by the Office of
Motor Carrier Standards on October 2,
1992, advising that its drivers were
intermittent, casual, or occasional in
this situation and that §§ 391.63 and
395.8(j)(2) of the FMCSRs would be
applicable to Radian’s situation.

FHWA Response

The FHWA has reassessed the 1992
letter of interpretation and now believes
it was erroneous. A driver who is
employed by a single motor carrier
meets the definition of a regularly
employed driver in §390.5 even though
he or she might drive a CMV only
intermittently or occasionally. Radian
provided no information at the time the
interpretation was requested to support
classification of its employees as
anything other than “‘regularly
employed drivers,” unless they drive
CMVs for other motor carriers during
any period of 7 consecutive days. The
fact that these employees may only
occasionally drive CMVs as part of their
assigned duties does not change this
fact. No other commenter challenged the
revision to the definition, and it is being
adopted as proposed. The 1992 letter of
interpretation is therefore overruled.
The administrative adjustments Radian
must make are not arduous. Potentially,
they can provide Radian with additional
assurance of the safe driving records of
its employees.

The FHWA will delete the second
sentence of the definition proposed in
the NPRM, referencing the
qualifications of these drivers. Under
Subpart G, Limited Exemptions,

88 391.63 and 391.65 provide clear
guidance to the exemptions for
multiple-employer drivers and drivers
furnished by other motor carriers.

The term “‘single-employer driver”
replaces the term “‘regularly-employed
driver” as proposed in the NPRM.

Interstate Commerce

The FHWA proposed to revise the
definition of interstate commerce to
clarify that transportation within a
single State is considered interstate
commerce if this transportation
continues a through movement
originating outside the State, or has a
destination outside the State.

The Advocates for Highway and Auto
Safety (AHAS) stated its strong support

of the proposal to clarify the definition.
The NTTC advised the FHWA to
coordinate with the Research and
Special Programs Administration on
jurisdictional questions of interstate/
intrastate hazardous materials
transportation, and particularly
recommended that the FHWA review
the comprehensive HM-223 and HM-
200 rulemakings concerning operation
of non-specification cargo tank motor
vehicles.

The Distribution and LTL Carriers
Association (LTL) recommended that
paragraph (3) of the definition be
revised to read: ‘“‘Between two places in
a State as part of trade, traffic, or
transportation which has originated
from outside the State or is destined by
the shipper to go outside the State.”

In a related comment, the AHAS
requested the FHWA to address
“*commercial vehicle axle and gross
weight limits for trucks operating
wholly intrastate but engaging in
transport that is interstate in character,
hours of service requirements that
diverge from the federal standards of 23
CFR Pt. 395 [sic], and States that
establish overall length limits for trucks
as viewed within the limitations and
grandfathering provisions of 49 U.S.C.
§31111(b). We do not regard the
interpretation of these and a number of
other topics as obvious when certain
intrastate commercial movements are
denominated interstate.” The AHAS did
not explain how it defined ““transport
that is interstate in character.”

FHWA Response

Although the LTL’s suggested revision
does not cover international
movements, it is otherwise more
concrete than the proposed definition.
The agency therefore adopts a revised
version of the LTL’s suggested wording.

With respect to the NTTC’s
recommendation, the FHWA continues
to work very closely with the RSPA on
technical, jurisdictional, and
programmatic issues related to all
hazardous materials rulemaking actions.

The concerns of the AHAS about
weights and dimensions of CMVs
operating in interstate commerce are
beyond the scope of this rulemaking,
but we will forward them to the offices
responsible for implementing the CMV
size and weight regulations.

Principal Place of Business

The FHWA proposed to amend this
definition to mean a single location
where records required by parts 382,
387, 390, 391, 395, 396, and 397 of the
FMCSRs will be made available for
inspection within 48 hours after a
request has been made by a special
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agent or authorized representative of the
FHWA. Because the definition is revised
to accompany a new § 390.29,
comments are summarized under the
heading for that section.

Regularly Employed Driver

Section 390.5 defines a ““regularly
employed driver” as a driver employed
or used solely by a single motor carrier
in any period of 7 consecutive days. The
FHWA proposed to replace this term
with “‘single employer driver”” to make
it more consistent with the intended
meaning.

The FHWA received no comments on
this item and it will be revised as
proposed in the NPRM.

Section 390.29, Location of Records or
Documents

The FHWA proposed to allow motor
carriers with multiple terminals or
offices to maintain all records required
by Subchapter B at regional offices or
driver work-reporting locations,
provided records can be produced at the
principal place of business or other
specified location within 48 hours after
a request has been made by a special
agent or authorized representative of the
FHWA.

In regulatory guidance issued on
November 17, 1993 [58 FR 60734], the
FHWA allowed inspection, repair, and
maintenance records required under
part 396 to be maintained at a location
of the motor carrier’s choice, but
required the motor carrier to make them
available within two business days
upon the FHWA's request. The revised
definition of the principal place of
business, and the new § 390.29, extend
these recordkeeping allowances and
provisions to all records required under
parts 382, 387, 390, 391, 395, 396, and
397. The change proposed will provide
motor carriers with increased flexibility
in complying with recordkeeping
requirements of the FMCSRs.

Houston Lighting and Power
Company (Houston L&P), Distribution
and LTL Carriers Association, ABA, and
the National Automobile Dealers
Association (NADA) supported the
proposed revision.

National Tank Truck Carriers, Inc., a
trade association of motor carriers
specializing in cargo tank
transportation, requested that the
FHWA codify regulations concerning
the retention of “electronic” records.

FHWA Response

The definition of “Principal place of
business” in §390.5 is revised as
proposed in the NPRM with one minor
addition. The NPRM language at 62 FR
3866 inadvertently omitted the

reference to part 397 in the proposed
rule, although it was mentioned in the
preamble. It is included in today’s rule.

The new §390.29 is added as
proposed in the NPRM, but with the
phrase “principal place of business”
added to clarify that a motor carrier may
maintain records or documents at a
headquarters location.

The FHWA will address the specific
issue of electronic recordkeeping and
information transmission in separate
future rulemakings on the subject of
supporting documents and other types
of records.

Section 391.11, Qualifications of Drivers

The heading for §391.11 is changed
from “Qualifications of drivers” to
“General qualifications of drivers.”
Although this was not presented for
comment in the NPRM, the FHWA
believes there is good cause for this
minor revision to the title of this
section. The title more appropriately
reflects the coverage of the section—
basic qualifications, of a general nature,
for CMV drivers.

Sections 391.11(b)(4) and (b)(5),
Determining Proper Securement of
Cargo

The FHWA proposed to delete these
provisions from the driver qualifications
section of the FMCSRs. The FHWA
reasoned they were redundant because
8§ 383.111(d) and 392.9(a) address the
topic of a driver’s knowledge and
experience relating to proper
securement of cargo.

Although no commenters addressed
the proposal to delete these provisions,
the FHWA has determined there is good
cause to retain them because they
pertain to the general qualifications of
CMV drivers. An essential element of
safe operations is a driver’s ability to
determine whether cargo is properly
secured and to secure cargo himself/
herself, and for motor carriers to assure
themselves that their drivers have the
necessary knowledge and skills to carry
out these tasks. The paragraphs clearly
complement the provisions of §§392.9
and 383.111(d).

The ability of a driver to determine
the proper location, distribution, and
securement is clearly a skill that is
learned through instruction and
experience. A driver might arrive at a
new job without specific experience in
handling a particular type of cargo, but
be well qualified in other respects. The
FHWA believes that skills and practice
in safe cargo handling are more
appropriately categorized as
responsibilities, rather than
“qualifications.” For that reason, these
requirements will be placed under a

new heading, Responsibilities of
drivers, §391.13.

Section 391.11(b)(7), Jurisdiction Issuing
a Commercial Motor Vehicle Operator’s
License

The State of Idaho Transportation
Department (Idaho) requested the
FHWA to consider specifying that the
currently-valid operator’s license be
issued by the driver’s State or
jurisdiction of domicile, rather than
“from one State or jurisdiction.” ldaho
reasoned this would be consistent with
the definition of ““State of domicile”
used for the CDL in §383.5 and the
driver application procedures for
transfer of a CDL in §383.71(b).

FHWA Response

The FHWA acknowledges Idaho’s
comment concerning the desirability of
consistent requirements for CMV drivers
required to hold a CDL and CMV drivers
required to hold an operator’s license.
The FHWA raised the issue of a driver’s
domicile in its 1990 NPRM concerning
learner’s permits for drivers seeking to
obtain a CDL (55 FR 34478, August 22,
1990). The FHWA raised the issue of the
domicile requirement in existing CDL
regulations and their impact on drivers
wishing to acquire commercial driver
training in preparation for obtaining a
CDL. The FHWA received a number of
comments, filed under FHWA Docket
Number MC-90-10 (now Department of
Transportation Docket FHWA-97—
2181). The issue of how best to deal
with the definition of jurisdiction of
licensure is still ongoing. The FHWA
will address this issue in future
rulemaking actions.

Because 88391.11(b)(4) and (b)(5) are
redesignated as §8 391.13(a) and (b), this
paragraph is redesignated as (b)(5) and
reads: ‘“Has a currently valid
commercial motor vehicle operator’s
license issued only by one State or
jurisdiction.”

Section 391.11(b)(10), Road Test

The FHWA proposed to delete all
requirements related to the road test
contained in subpart D, §8§391.31 and
391.33. Therefore, this section, cross-
referencing the road test provisions, was
proposed to be deleted as well. The
FHWA reasoned the road test
requirement was redundant for driver
applicants required to possess a CDL or
who successfully completed a road test
as part of the process of obtaining
another type of license or as required by
an employer. Additional discussion may
be found under the heading for Section
391.31 later in this document.

The FHWA has determined that it is
in the best interests of safety to retain
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§391.31 and to revise §391.33. The
background of the proposed change, the
summary of docket comments, and the
FHWA'’s response are detailed under the
headings for 88§ 391.31 and 391.33. This
section is retained and redesignated as
§391.11(b)(8).

Section 391.11(b)(11), Application for
Employment

The FHWA proposed to remove the
section requiring a commercial motor
vehicle driver to furnish the employing
motor carrier with an application for
employment in accordance with
§391.21. The agency reasoned that the
completion and furnishing of an
employment application are not driver
qualification standards as such.
However, they are necessary and
important actions to evaluate the
competence of applicants for CMV
driver positions, and they are addressed
in §391.21.

The ATA opposed the removal of this
provision. It stated, “Completion of an
application for employment is
fundamental to the process of selecting
safe CMV drivers since the beginning of
structured safety programming and was
published as a trucking industry safety
standard in 1939, 12 years before it was
incorporated into the FMCSRs.” The
ATA believed the deletion of the
paragraph would prevent motor carriers
from gathering information to determine
applicants’ qualifications in accordance
with §391.21.

FHWA response

A driver’s application for employment
is not a “‘qualification” per se. The
revised heading of §391.11 as “General
qualifications” clarifies the intent to
include performance-oriented
qualifications. An application for
employment is simply a presentation of
a document. The FHWA is not revising
or removing §391.21, Application for
employment. As stated in the preamble
to the NPRM, the action of removing
§391.11(b)(11) is not intended to affect
the responsibility of CMV drivers to
complete and furnish the motor carrier
considering hiring them with
employment applications containing
certain information required by
§391.21.

Accordingly, §391.11(b)(11) is
removed as proposed in the NPRM.

Section 391.13, Responsibilities of
Drivers

The FHWA proposed to delete
§8391.11(b)(4) and (b)(5) concerning a
CMV driver’s knowledge and experience
with methods and procedures for
location, distribution, and securement
of cargo. The FHWA has determined it

is in the best interests of safety to retain
those sections, as discussed above. A
new § 391.13 will be added to the
FMCSRs, and the provisions will be
redesignated to appear under that
heading.

Section 391.15(b), Disqualification for
Loss of Driving Privileges

The FHWA proposed to redesignate
§392.42 as §391.15(b)(2) and to title the
paragraph *‘Loss of driving privileges.”
The provision requires a driver who
receives a notice that his/her license,
permit, or privilege to operate a CMV
has been revoked, suspended, or
withdrawn to notify the employing
motor carrier before the end of the
business day following the day the
driver received the notice. The FHWA
believed the notification requirement
would be more appropriately included
in §391.15 because it specifically
addresses the disqualification of drivers,
rather than general requirements for safe
driving.

The FHWA also requested State driver
licensing agencies to comment on
whether they send written notification
to the employing motor carrier of a
driver who has had his/her license,
permit, or privilege to operate a CMV
revoked, suspended, or withdrawn. The
FHWA sought information to determine
if §391.15(b) should be revised to
exempt a driver from the requirement to
notify his/her employing motor carrier if
a State licensing agency sends written
notification to the motor carrier in the
event the driver’s license was revoked,
suspended, or withdrawn. The FHWA
received many comments on this
speculative proposal. Because they were
requested under the heading of §392.42
in the NPRM, they are summarized
under that heading in this preamble.

The State of Idaho recommended an
additional revision to this section. ldaho
recommended adding a CMV driver’s
refusal to undergo controlled substance
testing as a disqualifying offense, noting
that “‘Based on current regulations, a
CDL driver cannot be disqualified for
refusing to undergo a controlled
substance test.”

FHWA Response

The agency is revising § 391.15(b) as
proposed in the NPRM. The section
contains general provisions to require a
driver notified that a temporary or
permanent limitation has been placed
on his/her CMV driving privilege to
inform the employing motor carrier of
this event.

Because of continuing discussions
regarding how to treat loss-of-privilege
from a jurisdiction other than the one
that issued a license to a driver, the

FHWA has determined it is appropriate
to retain the current title
“Disqualification for loss of driving
privileges.” Any proposals concerning
loss-of-privilege actions imposed by the
non-licensing jurisdiction will be
addressed in a future rulemaking action.

The FHWA has determined it is not
appropriate at this time to change the
FMCSRs to require State licensing
agencies to notify motor carrier
employers of licensing actions taken
against drivers. Placing the primary
burden on the State licensing agencies
to notify employers of drivers’
disqualifications would create a
significant unfunded mandate. The
requirement would also be a difficult, if
not impossible, undertaking for most
States due to the high turnover rate of
commercial motor vehicle drivers.

As for Idaho’s comments, the intent of
the current § 392.42 is to require the
driver to inform the motor carrier of
notifications received from State or local
licensing or law enforcement agencies.
In the case of a controlled substance test
administered by a police officer, a
driver’s refusal to test would be covered
by the appropriate State or local laws,
and the driver would be required to
inform the motor carrier of any adverse
license actions related to the event.

On the other hand, Idaho’s belief that
“‘a CDL driver cannot be disqualified for
refusing a controlled substance test” is
not entirely accurate. The disqualifying
offenses under § 391.15(c)(2), which
have not been proposed for revision
here, include driving a CMV under the
influence of a Schedule | drug or other
substance identified in 21 CFR 1308
[Schedule of Controlled Substances]. If
the driver refused to take a controlled-
substance test under the provisions of
49 CFR part 382, the refusal generates
the same consequences as a positive
test. The statute (49 U.S.C. 31306)
requires a motor carrier to test its
drivers under certain circumstances
under regulations promulgated by the
FHWA. One of these circumstances is a
driver’s refusal to comply with the
statute. If the driver does not comply, he
or she must not operate a CMV, and the
motor carrier must not permit or require
the driver to do so until the provisions
of §§382.503 and 382.309 have been
met through Substance Abuse
Professional (SAP) evaluation and the
return-to-duty testing process. This
means the driver must take an actual
test to be allowed to resume driving
duties in interstate commerce. In
addition, the driver may be subject to
his or her employer’s policy actions.

In sum, controlled-substance and
alcohol tests administered by an
employer do not fall under State laws.
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The employer is responsible for taking
the appropriate actions in accordance
with the FMCSRs and with company
policy. The FHWA'’s regulations
consider a driver’s refusal to submit to
testing a prohibited practice. If a driver
refuses to undergo a test, the motor
carrier must prohibit the driver from
driving a CMV and must provide the
driver with names, addresses, and
telephone numbers of substance abuse
professionals.

The FHWA also believes it is
inappropriate to equate a driver’s refusal
to test or a positive test result under part
382 as equivalent to a criminal
conviction for driving under the
influence of a controlled substance.
Criminal convictions of this nature are
generally based upon a law enforcement
officer’s determination that probable
cause existed to require a test and an
arrest under his/her jurisdiction’s
policies. The criminal process also
generally allows a driver more due
process rights to contest the arrest and
positive test result because the driver’s
license privilege is in jeopardy.

The FHWA is reviewing regulations
and guidance concerning controlled-
substance and alcohol tests
administered by law-enforcement
officials. The agency will address these
issues in a separate rulemaking.

Section 391.25, Annual Review of
Driving Record

The FHWA proposed to revise this
section to replace the annual review of
a driver’s driving record with a specific
requirement to make an inquiry to the
appropriate agency of every State in
which the driver held a CMV operator’s
license or permit during the time
period.

DAC Services (DAC), a consumer
reporting agency and a major provider
of automated driver screening services,
favored the proposed revision. However,
DAC was concerned that the proposed
language could be interpreted to
prohibit third-party firms from
obtaining records on behalf of motor
carriers. DAC noted that the FHWA field
staff occasionally question whether the
information obtained through DAC can
be used to satisfy a motor carrier’s
compliance with §391.23, Investigation
and inquiries. DAC recommended
changing the proposed revision
explicitly to recognize the role of third-
party information services:

§391.25(a) Except as provided in subpart
G of this part, each motor carrier shall, at
least once every 12 months, make, or cause
to be made by or through its agent, an inquiry
into the driving record of each driver it
employs, covering at least the preceding 12
months, to the appropriate agency of every

State in which the driver held a commercial
motor vehicle operator’s license or permit
during the time period.

DAC also requested the FHWA add
““or its agent on the motor carrier’s
behalf,” before the words ‘‘shall make
the following investigations and
inquiries * * *” in §391.23.

The Delaware Department of Public
Safety favored the proposed change
while noting that expanded direct
communications between motor carriers
and State agencies will likely increase
its workload. Taking another point of
view, Duquesne Light Company’s
Nuclear Power Division believed the
current requirements are sufficient, and
implementing the proposed rule change
would place an additional
administrative burden on companies.

FHWA Response

The FHWA is amending § 391.25 as
proposed in the NPRM with a minor
editorial change. The language will be
edited to clarify the requirement for the
motor carrier to maintain a copy of the
responses from each State agency to the
inquiry concerning drivers’ records. The
motor carrier must maintain these
responses regardless of their content.

In response to DAC’s comment, the
definition of ““motor carrier’” in §390.5
specifically includes the motor carriers
agents, officers, and representatives.
Since third-party firms providing
reporting and other services to a motor
carrier act as the motor carrier’s agents,
they are already included in the
definition of those entities who are
authorized to obtain records on behalf of
motor carriers.

In response to the Duquesne Light
Company’s concern, the requirement to
make inquiries with each jurisdiction
where the driver held a CMV operator’s
license or permit during the past year is
intended to consider the documented
recordkeeping practices of licensing
jurisdictions, some of which remove
data on drivers’ convictions for various
reasons.

However, as the Delaware Department
of Public Safety pointed out, there are
well-founded concerns about the
workload for both the motor carriers and
the DMVs. The time and cost burdens
associated with the annual review of
driving records are discussed under the
Paperwork Reduction Act section of the
preamble to today’s final rule.

Section 391.27, Record of Violations

The FHWA proposed to delete the
provision that a motor carrier require its
drivers, at least every 12 months, to
prepare and furnish the motor carrier
with a list of all violations of motor
vehicle traffic laws and ordinances

(except those violations involving only
parking), of which the driver has been
convicted or has forfeited bond or
collateral during that period. The
FHWA reasoned that making these
inquiries to State agencies would be a
more effective way to gather this
information because it would not rely
on the driver’s memory or veracity.

Air Products and Chemicals (Air
Products) opposes the proposal to
eliminate the requirement for motor
carriers to require its drivers to furnish
a list of traffic violations resulting in
convictions. Air Products’ experience
has indicated that the information its
outside service obtains from State
sources is not always complete or
timely—it lags behind the information
drivers provide. Air Products maintains
that States need to improve their
collection and transmission of these
data to make them sufficiently reliable
to meet the company’s needs. For the
present, Air Products continues to check
both State records and drivers’ lists.

The ABA supported the proposal as a
method of streamlining the process of
inquiring into drivers’ records.

The AHAS and the AAMVA both
supported the proposal as a more
objective method to gather information,
as well as a way to corroborate
information on violations reported by
drivers. The AAMVA believed waiving
the requirement for drivers to notify
motor carriers is acceptable in the cases
where the State has a mandatory
notification program, but not where the
State’s program is discretionary.

The ATA forwarded concerns
expressed by a motor carrier employing
non-CDL CMV drivers. The motor
carrier was concerned that, if §391.27
were deleted, a motor carrier could not
check information from a State motor
vehicle record (MVR) against any
information reported by its non-CDL
drivers.

Vermont DMV Inspector R. Moore
recommended making Commercial
Drivers License Information System
(CDLIS) inquiries in each State where a
driver has driven during the preceding
12 months. This would provide a
violation record on a national basis for
each driver.

The ATA recommended allowing the
motor carrier to require a driver to
secure and submit an MVR annually.
The ATA also recommend the FHWA
accept evidence that a motor carrier has
requested records from a State licensing
agency as proof of compliance with the
provision, even if the motor carrier has
not received the State agency’s
response. The ATA maintains that
privacy concerns have resulted in States
developing elaborate procedures for
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obtaining MVRs, and that delays are
often encountered.

FHWA Response

The FHWA has determined it is in the
best interest of safety to retain this
section. The proposal to delete the
provision was based on two
assumptions which commenters have
questioned. The first assumption was
that State driver-licensing systems
would be able to provide a
comprehensive record of accidents and
traffic violations involving interstate
[non-CDL-holding] CMV drivers. The
second assumption was that the State
records would be far superior and more
objective than the current practice of
relying on a driver’s memory. It appears
that several serious limitations would
prevent successful adoption of such a
rule at this time.

Several commenters expressed
reservations about the completeness and
timeliness of States’ operator license
status information. They believe
significant improvements must be made
in the States’ collection and
transmission of this data before motor
carriers should be asked to rely
completely on it.

Relying completely on State
information sources would also
eliminate a cross-check between driver-
provided information and information
obtained from State MVRs. This would
be especially problematic for non-CDL-
licensed CMV drivers because there is
no centralized information source
similar to CDLIS, except for the National
Driver Register Problem Driver Pointer
System (NDR—PDPS) sponsored by the
National Highway Traffic Safety
Administration. This system focuses
primarily upon adverse actions against
a licensee, such as suspensions and
revocations. One commenter also
highlighted the administrative difficulty
of gathering State MVR information on
non-CDL drivers when the home States
of the driver and the motor carrier are
different. While this certainly can
present a challenge for a motor carrier
attempting to obtain the information on
its own, the information is commonly
available via third-party providers for a
fee. However, there is no such service
available to obtain NDR-PDPS
information.

As the AAMVA noted, waiving the
requirement for drivers to notify motor
carriers might be acceptable in the cases
where the State has a mandatory
notification program, but not where the
State’s program is discretionary. The
AAMVA noted that, as of mid-1997, no
States had a mandatory program, and
only two States had widespread
voluntary programs, one of which was

limited to intrastate drivers and motor
carriers.

Requesting information from drivers
serves another safety and business
purpose. It is common practice for
motor carriers to require drivers and
driver-applicants to certify the
correctness of information they provide.
Falsification of information is often
grounds for dismissal. Until the
completeness and timeliness of State-
based driver record information is
substantially improved, it is important
for motor carriers to obtain this
information from both the driver and
the State-based source to enable cross-
verification of information.

The proposal to make an inquiry to
each State where a driver has driven
during the preceding 12 months would
place an undue burden on drivers’
employers and the State recordkeeping
systems supporting the CDLIS. The
FHWA plans to address improvements
in the effectiveness of the CDLIS
recordkeeping functions in a future
rulemaking action.

The primary concern for both motor
carriers and drivers is that a loss of
driving privileges in a jurisdiction other
than the one licensing a driver, is not
always brought to the attention of the
licensing jurisdiction. A common basis
for a loss of driving privileges is the
driver’s failure to appear in court to
respond to a traffic citation. Since
“failure to appear’” does not have a
specific traffic violation associated with
it, the licensing jurisdiction may choose
not to post it on an MVR. This is a
difficult and complex issue, and the
FHWA expects to address it in a future
NPRM.

The FHWA believes the ATA's first
suggested revision could place the cost
and time burden of obtaining
information solely upon the driver. This
is not the FHWA's intent. Furthermore,
the regulation in its current form does
not prohibit a motor carrier from
requiring a driver to provide this
information as a condition of
employment: some motor carriers do, in
fact, require their drivers to obtain their
own MVRs.

The FHWA believes it is premature to
accept the ATA’s second
recommendation, that evidence of an
information request made to a State
driver-licencing agency should
constitute compliance with the section.
This could encourage motor carriers to
delay making these requests until they
were compelled to, rather than
integrating them into their normal
safety-oversight practices. The agency is
aware of recent significant changes in
the reporting process made necessary by
the Driver’s Privacy Protection Act of

1994 (18 U.S.C. 2721-2725) and the
recent amendments to the Fair Credit
Reporting Act (15 U.S.C. 1681-1681u).
Both of these laws are generating
numerous adjustments within licensing
agencies and the business community.
The FHWA will monitor this issue as it
affects driver records and we encourage
users of this information to inform the
agency if there are continuing problems.

Section 391.31, Road Test, and Related
Sections 391.11(b)(10), 391.51(c)(4),
391.51(d)(2), 391.61, 391.67(c),
391.68(c), 391.69, and 391.73

The FHWA proposed to remove all
requirements related to the road test and
equivalent of the road test, with the
exception of the applicability to drivers
who apply for a waiver of physical
disqualification. The FHWA reasoned
the test requirements were redundant
for those driver-applicants required to
hold a CDL or who had successfully
completed a road test as part of the
process of obtaining another type of
license or as required by an employer.
The FHWA also highlighted beneficial
outcomes of providing motor carriers
more flexibility and reducing their
recordkeeping burden.

The Houston Lighting and Power
Company favored removing the
requirement, contending that motor
carriers are in the best position to
determine whether a road test is needed
for a non-CDL driver. The ABA also
supported the proposal, noting “‘it is no
longer meaningful for any driver that
has a Commercial Driver’s License.”

The OOIDA opposed the proposal,
contending that the key assumption is
flawed: a CMV driver’s possession of a
CDL does not necessarily mean the
driver is qualified to operate a CMV.
The OOIDA’s chief concern is that State-
administered driving and skills tests are
designed to assess a limited scope of
performance. The OOIDA asserted that
it is not uncommon for inexperienced
drivers with little or no commercial
driver training to pass skills tests
administered by State personnel or
State-authorized third-party testers, and
that inadequate State budgets may have
an adverse impact on both the
thoroughness of the skills testing
procedures and the qualifications of
testing personnel. It quoted an “On
Guard” bulletin issued by the FHWA in
January 1997:

A CDL does not indicate that the holder is
a trained or experienced truck or bus driver

. . Title 49 CFR 391.11(b)(3), (Qualification
of Drivers) requires that a driver be able, by
reason of experience, training, or both, to
safely operate the commercial motor vehicle
he or she drives. This requirement is not met
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by simply ascertaining that a prospective
driver holds a CDL.

Air Products also opposed the
proposal. The firm has found that many
drivers holding CDLs do not possess the
skills necessary to operate the
company’s vehicles safely. Air Products
and the OOIDA shared the concern that
some motor carriers, eager to reduce
costs, would interpret the elimination of
the FMCSR requirement for a road test
as relieving them of all responsibility to
test their drivers prior to hiring them.

FHWA Response

The FHWA has determined that it is
in the best interest of safety to retain
this section. It serves a useful purpose
for both CDL and non-CDL drivers.
Commenters noted that some CDL
holders might not, or do not, possess the
skills necessary to safely operate the
vehicles the company plans to assign
them to drive. This is a particular
concern with drivers who hold
endorsements for cargo tanks and
operation of double and triple trailer
combination vehicles, both of which are
granted on the basis of written tests
rather than road tests.

Section 391.33, Equivalent of Road Test

The FHWA proposed to delete this
entire section as a requirement related
to the road test proposed for deletion
and discussed above. This section
covers documents a driver may present,
and a motor carrier may present, in
place of, and as equivalent to, a road test
required by §391.31.

As part of its comment to the
proposed deletion of §§391.31 and
391.33 (see above), the OOIDA
requested removal of § 391.33(a)(1).
That provision allows a driver to
present and a motor carrier to accept a
valid operator’s license as equivalent to
the road test required under 8 391.31.

FHWA Response

As discussed in the previous section,
the FHWA has determined that it is in
the best interest of safety to retain the
requirement for the road test, § 391.31.
The agency has determined that a CDL,
but not the double/triple trailer or cargo
tank vehicle endorsements, may be
considered as the equivalent of a road
test. However, a non-CDL operator’s
license will no longer automatically be
considered the equivalent of a road test.
If a driver presents an operator’s license
(i.e., a State classified operator’s license
that is not a CDL), the motor carrier
must make this determination in
accordance with the existing provisions
of §391.33(c).

The provision in § 391.33(a)(1)
currently allows a motor carrier to

accept a valid operator’s license
(emphasis added) in place of and as
equivalent to the road test required by
§391.31. The operator’s license is
different in many ways from the CDL.
States’ requirements for road tests
required to obtain an operator’s license
vary considerably in their coverage and
depth. On the other hand, the driving
test required for CDL applicants
contains a required series of activities
and maneuvers for the driver to
demonstrate basic vehicle control, safe
driving, use of air brakes, and pre-trip
vehicle inspection.

However, the CDL endorsements
required to operate double/triple trailer
combination CMVs and cargo tank
CMVs are awarded based upon
successfully passing a knowledge test.
No States offer skills tests as a
requirement for obtaining these
endorsements. A motor carrier must still
assess a driver’s skill in operating these
vehicles, using, at minimum, the
maneuvers and operations required
under §391.31(c).

The FHWA will replace the words
“valid operator’s license” in
§391.33(a)(1) with the phrase “valid
Commercial Driver’s License, as defined
in 8 383.5 of this subchapter, but not
including double/triple trailer or tank
vehicle endorsements”.

Section 391.49(d)(5), Copy of Certificate
of Road Test for Drivers Requesting
Waiver of Certain Physical Defects

The FHWA received no comments on
the proposal to revise this section. The
section concerns a copy of a certificate
issued pursuant to a driver’s road test
administered as part of the process of
requesting a physical qualifications
waiver for drivers with specific listed
limb impairments, who are otherwise
qualified to drive a CMV.

FHWA Response

The FHWA has decided to retain this
section as it appears in the current
FMCSRs, including retaining the
existing cross-reference to §391.31. The
proposed revision would have deleted,
among other things, the requirement for
the driver to successfully demonstrate
performance of a pretrip inspection.

Section 391.51, Driver Qualification
Files

The FHWA proposed to remove
§391.51(b)(5) covering ‘‘any other
matter which relates to the driver’s
qualification to drive a commercial
motor vehicle safely.” The FHWA noted
that the rules in part 391 are minimum
requirements, that motor carriers are
allowed to maintain any document in a
driver qualification file related to the

driver’s qualifications, and concluded
that this section was unclear and
unnecessary. The FHWA also proposed
to remove paragraph (d), concerning
files for intermittent, casual, or
occasional drivers, and paragraph (e),
concerning drivers employed by another
motor carrier.

Inspector Moore of the Vermont DMV
recommended retention of paragraph
(b)(5) because he believed that it
encompassed a variety of
documentation making up an integral
part of a driver qualification file, and
that the motor carrier might not
otherwise retain such documentation.
Inspector Moore named some examples:
The motor carrier’s periodic inquiries to
State DMVs concerning a driver’s record
[over and above those required by
regulation]; copies of accident reports
not otherwise required to be retained;
correspondence concerning an
individual’s driving; correspondence
concerning regulatory compliance
received from industry, enforcement
agencies, or the public; copies of safe
driving awards; and copies of records of
disciplinary action against the driver by
the motor carrier.

The FHWA received no other
comments concerning § 391.51.

FHWA Response

The FHWA believes most motor
carriers retain all of this information
and more as a normal business practice.
Without a requirement to retain specific
documents, there is a possibility some
motor carriers might be more selective
in their choice of records to be
maintained and retained. The FHWA
proposed to remove paragraph (b)(5)
because it did not provide specific
examples of what information the motor
carrier would be required to retain. This
might be remedied at some future time
through regulatory interpretation.
Accordingly, the section is revised as
proposed in the NPRM, except that the
provisions in the current regulations
concerning the certificate of the driver’s
road test and the list or certificate
relating to violations of traffic laws and
ordinances are retained.

The FHWA is revising the other
elements of §391.51 as proposed in the
NPRM.

Section 391.61, Drivers Who Were
Regularly Employed Before January 1,
1971

The FHWA proposed to revise this
section which covers limited
exemptions from the part 391 driver
qualification requirements for CMV
drivers who were regularly employed
before January 1, 1971. The agency
proposed to delete the reference to the
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road test, to change the term “regularly
employed driver” to “‘single-employer
driver,” and to delete the redundant
final sentence of the section. No
commenters addressed this section.
Except for retaining the reference to the
road test, the FHWA is revising the
section as proposed in the NPRM.

Section 391.63, Intermittent, Casual, or
Occasional Drivers

The FHWA proposed to revise this
section to replace the term
“intermittent, casual, or occasional
drivers” with “multi-employer drivers”
(see comments and discussion under the
heading, § 390.5 Definitions, earlier in
this document), and to revise the list of
actions a motor carrier is not required to
perform with respect to these drivers.

Because the FHWA has determined it
is not in the interest of safety to remove
the requirement that a driver provide a
record of violations or a certificate in
accordance with §391.27, the action
will remain in the list of exemptions
under § 391.63.

Section 391.65, Drivers Furnished by
Other Motor Carriers

The FHWA proposed two revisions to
this section which concerns the driver
qualification file requirements for
drivers furnished by other motor
carriers. The first would require a motor
carrier that obtains a driver’s
qualification certificate from his/her
previous motor carrier employer to
contact that motor carrier to verify the
validity of the certificate. The second
would replace the current requirement
for a motor carrier to recall a
qualification certificate if it learns the
driver is no longer qualified under the
regulations of part 391. The revised
regulation would require the motor
carrier to be responsible for the accuracy
of the certificate, and make the
certificate invalid if the driver left the
employment of the issuing motor carrier
or the driver was no longer qualified
under part 391.

No comments were received on these
proposed revisions. The FHWA
incorporates them into the final rule.

Section 391.67, Farm Vehicle Drivers of
Articulated Commercial Motor Vehicles

The FHWA proposed to revise this
section, which covers certain
exemptions from the part 391 driver
gualification requirements provided to
farm vehicle drivers of articulated
CMVs. The agency proposed replacing
the references to §391.11(b)(8), (b)(10),
and (b)(11) with a reference to §391.21
only. The FHWA also proposed to
delete §391.67(c) to conform to the

proposed deletion of part 391, subpart
D.

Because the FHWA has decided to
retain §391.11(b)(8) and subpart D, the
reference will refer to redesignated
88391.11(b)(6) and 391.11(b)(8), and
retain the references to subparts C, D,
and F.

Section 391.68, Private Motor Carriers of
Passengers (Nonbusiness)

The FHWA proposed to revise
paragraph (a) of this section, concerning
certain exemptions from the part 391
driver qualification requirements
provided to CMV drivers of nonbusiness
private motor carriers of passengers. The
agency proposed replacing the
references to §391.11(b)(8), (b)(10), and
(b)(11) with a reference to §391.21 only.
Because the FHWA has determined that
§391.11(b)(8) will be retained and
§391.11(b)(10) and (b)(11) will be
redesignated, the section cross-
references the redesignated
§8391.11(b)(6) and (b)(8). Private motor
carriers of passengers (nonbusiness)
continue to be exempt from the
requirement relating to a driver’s
application for employment.

Since the NPRM was published, a
technical amendment published July 11,
1997 (62 FR 37150) removed all
requirements and references to part 391,
subpart H, from parts 355 through 391
of the FMCSRs. This was necessary
because the implementation of part 382
made part 391, subpart H, obsolete. The
final rule will also reflect this change.

Section 391.69, Drivers Operating in
Hawaii

This section provides a limited
exemption from certain driver
qualification requirements for drivers
who have been regularly employed by
motor carriers operating in the State of
Hawaii for a continuous period
beginning prior to April 1, 1975. The
FHWA believed the exemption provided
was redundant and proposed to remove
it.

The FHWA received no comments on
this item. Accordingly, it will be
removed.

Section 391.71, Intrastate Drivers of
Commercial Motor Vehicles
Transporting Class 3 Combustible
Liquids

The FHWA proposed to delete this
section that deals with certain
exceptions to the part 391 driver
qualification requirements for intrastate
drivers of commercial motor vehicles
transporting Class 3 combustible
liquids. The agency reasoned it had no
authority to support application of parts
390 through 399 of the FMCSRs to a

motor carrier or driver operating a CMV
in intrastate commerce, whether or not
the motor carrier has an interstate
operation. However, the FHWA noted
the requirements of parts 382, 383, and
387 would continue to apply.

The FHWA received two comments
concerning the proposal to delete this
section. Houston L&P favored the
proposal and supported the FHWA'’s
assertion that the Hazardous Material
Regulations cover these vehicles and
drivers. The AWHMT also favored the
proposal, although it questioned the
rationale described in the preamble to
the NPRM.

FHWA Response

The FHWA removes and reserves this
section as proposed in the NPRM.

The preamble to the NPRM explained
in detail the FHWA'’s reason for
proposing to delete the section (see 62
FR 3855, at 3859). The agency
concluded that 49 CFR 177.804 was
never intended to make the FMCSRs
applicable to intrastate commerce.
Section 177.804 requires motor carriers
subject to part 177 to comply with 49
CFR parts 390-397 ““to the extent those
regulations apply.” Its purpose was to
make the civil penalty provisions of the
Hazardous Materials Transportation Act
applicable to hazardous materials
carriers already subject to the FMCSRs.
The assertion of jurisdiction over
intrastate commerce in §391.71, limited
though it may be, is beyond the FHWA'’s
authority. Section 391.71 is therefore
being removed.

However, the Controlled Substances
and Alcohol Use and Testing standards
in 49 CFR part 382, and the CDL
standards in 49 CFR part 383, apply to
drivers and their employers who operate
CMVs transporting hazardous materials
in a quantity requiring placarding, in
intrastate commerce. The financial
responsibility requirements in part 387
still apply to motor carriers operating
motor vehicles transporting certain
types of hazardous materials, hazardous
substances, and hazardous waste in
certain types of containment systems, in
intrastate commerce.

Section 391.73, Private Motor Carriers of
Passengers (Business)

Because 8§ 391.69 was proposed to be
removed and § 391.71 was proposed to
be removed and reserved, the FHWA
proposed to redesignate this §391.73 as
§391.69. This would place the section
concerning provisions for private motor
carriers of passengers (nonbusiness)
directly after those for private motor
carriers of passengers (business) in a
more logical sequence in the FMCSRs.
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The agency did not propose revisions to
the scope or content of the section.

The FHWA received no comments on
this proposal. The section will be
redesignated as proposed in the NPRM.

Section 392.7, Equipment, Inspection,
and Use; Section 392.8, Emergency
Equipment, Inspection, and Use

The FHWA proposed to remove these
sections. They cover the driver’s
responsibility to satisfy himself/herself
that specified CMV parts, accessories,
and emergency equipment are in good
working order, and require the driver to
use them when and as needed. The
agency reasoned that they duplicated
both §396.13(a), which requires a driver
to be satisfied the CMV is in safe
operating condition before driving it,
and the equipment requirements of part
393.

The FHWA received four comments
concerning the proposal to remove these
sections. Air Products recommended the
specific language of § 392.7 be relocated
to §396.13(a), rather than being deleted.
Air Products believes it is necessary for
drivers to have instructions specifically
identifying critical safety components.
Inspector Moore of Vermont DMV
expressed much the same concerns.

The ATA favored the proposal to
remove the sections and to rely on the
provisions in §396.13 as an interim
measure. However, the ATA was
concerned that distributing “initial
compliance” requirements among other
sections of the FMCSRs may tend to
diminish the importance of this issue in
the minds of drivers: “We believe
drivers tend to focus their attention on
parts 392 and 395 which have an
inherently greater impact on their
actions.” The ATA also believed that
incorporating driver vehicle inspection
report requirements in part 396 and
moving the “‘pre-trip inspection”
checklist from part 392 to part 396
could send drivers the unintended
message that these activities, and the
completion and submittal of records
associated with them, were of lesser
importance.

The AAMVA expressed much the
same concern regarding instructions for
drivers on precautions for unattended
vehicles and driving under hazardous
conditions.

FHWA Response

The FHWA is retaining these two
sections. The agency agrees with the
commenters that there is a need for
drivers to have instructions specifically
identifying critical safety components.
Also, the FMCSRs provide a specific,
prescriptive basis for motor carriers to

develop their own policies and
procedures.

Section 392.9, Safe Loading, Drivers of
Trucks and Truck Tractors

The FHWA proposed to remove this
section, covering requirements for a
driver to assure the proper loading and
securement of cargo prior to driving,
inspecting the cargo and its securement
within the first 25 miles, and
reexamining the cargo and its
securement at a change of duty status or
after 3 hours or 150 miles of driving.

The FHWA received two comments
on this section. Houston L&P favored
the proposed removal. It asserted that
each motor carrier has a responsibility
to ensure all loads are properly
distributed and secured. Removing this
section would give motor carriers this
flexibility.

Air Products agreed with the FHWA'’s
explanation of the reason for
eliminating the paragraph, but was
concerned how motor carriers would
develop policies and procedures
without guidance currently provided in
the FMCSRs. Air Products maintained
that many motor carriers rely on the
specific prescriptive nature of the
FMCSRs. It recommended that the
FHWA place a requirement in §393.100
to emphasize the need for motor carriers
to develop adequate cargo securement
inspection procedures for their drivers
to follow.

FHWA Response

The FHWA retains this section in the
FMCSRs. Although the section appears
highly prescriptive, it is supported by
operational practices and by
contemporary research, including the
nearly-completed Load Securement
Study sponsored by the Ontario
Ministry of Transportation and
Communications, Transport Canada,
and the FHWA. The U.S. Department of
Transportation published an advance
notice of proposed rulemaking on
October 17, 1996 (61 FR 54142) and
established a public docket, FHWA-97—
2289 (formerly FHWA Docket MC—-96—
41) on this subject. The Canadian
Council of Motor Transport
Administrators (CCMTA), one of the
members of a drafting group developing
a model set of cargo securement
guidelines based upon the results of the
research, has posted information on the
Internet. Its website is http://
www.ab.org/ccmta/ccmta.html.

Section 392.9(c), Safe Loading, Buses

The FHWA proposed redesignating
§392.9(c)(1) as §392.62, deleting
§392.9(c)(2), and redesignating
§392.9(c)(3) as §392.9(b). This

redesignation was proposed to
consolidate several requirements related
to transportation of passengers in a
single location in the regulations and to
remove a redundant requirement. No
commenters addressed this proposal.

The FHWA removes and redesignates
the sections as proposed in the NPRM
with one minor editorial change. The
term “freight” in the current
§392.9(c)(3) embraces the term “‘express
packages,” so the phrase *‘or express” is
deleted in the final rule.

Section 392.9b, Hearing Aid to Be Worn

The FHWA proposed to remove this
section because it duplicates the
information contained in the Medical
Examiner’s Certificate at § 391.45(g),
“[Driver] qualified only when wearing a
hearing aid.”

The agency received no comments on
this proposal. Accordingly, the section
is removed as proposed.

Section 392.10(b)(1) and (3), Railroad
Grade Crossings, Stopping Required

The provisions of §392.10 require
CMVs transporting passengers or
hazardous materials requiring
placarding to stop prior to crossing
railroad tracks at grade, except in
certain specified cases described in
paragraphs (b)(1) through (b)(5). The
FHWA proposed to add another
exception, to permit these CMVs to
cross without stopping at locations
equipped with an active warning device
(signal, gate, lights) when the device is
not activated to warn drivers of the
approach of an oncoming train.

The FHWA received 22 comments
responding to this provision of the
proposal. Four commenters favored the
proposed revision.

The National Transportation Safety
Board (NTSB) restated its 1981 Safety
Recommendation H-81-77, the basis for
the proposal. The NTSB
recommendation stated:

[T]he FHWA amend 8§ 392.10, consistent
with the Uniform Vehicle Code, to require
trucks carrying bulk hazardous materials to
stop at crossings with active warning devices
only when the devices are activated to warn
drivers of an approaching train. The Safety
Board is not aware of any accident data nor
has the Safety Board investigated any
accident which suggests that the proposed
revision would have an adverse impact on
commercial vehicle or hazardous materials
safety.

The ATA also favored revising the
regulation. It pointed to considerations
of disruption of the flow of traffic, as
well as the potential of rear-end
collisions and unsafe passing by other
vehicles at the crossings. The ATA
stated it had discussed the issue with
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safety professionals from 4 major tank
truck carriers [not named] at a meeting
of the ATA’s Safety Management
Council, and that they supported the
proposed regulatory revision. The ATA
also recommended the FHWA urge
States to amend their laws, noting that
only 11 States provide relief from stops
at active railroad crossings.

Mr. Hoy A. Richards, Principal,
Richards & Associates and Senior
Scientist, Texas Transportation
Institute, also supported the proposal.
He asserts stopped CMVs are a safety
hazard unless pull-out lanes are
provided; that State highway safety
statistics (especially those from Texas,
Ilinois, and Oregon) “will show that
there are twice as many no-train motor
vehicle accidents as there are motor
vehicle/train accidents.” He also
believes most drivers have no
understanding of why CMVs stop at
non-activated [dark] signals, although
he stated he could not quote statistics.
Mr. Richards did not cite reports nor
provide references to the accident
statistics he cited in his comments.

Mr. Richards also recommended
several countermeasures based upon
changes to traffic signs and signals,
including use of a black-on-white
crossbuck at all active highway-rail
intersections and installation of a green
traffic signal in all active devices. He
also recommended engineering studies
to determine whether standard highway
traffic signal control devices could be
installed at branch line and industrial
grade crossings.

The State of Connecticut’s DOT
(Connecticut) noted that its State
statutes require passenger and
hazardous-materials-laden CMVs to stop
before crossing any railroad tracks at
grade. Connecticut said it has recently
established a committee to study
highway-rail crossing matters,
including, among other things, the
requirement for school buses to stop at
all active crossings. Although it stated
that no consensus had been reached on
this issue, Connecticut said it would
generally support the proposed revision,
provided the FHWA addressed two
issues. It requested the FHWA to
address the definition of an “‘active
warning device” and limit it to those
grade crossings with standard railroad
flashing lights and gates. It also
recommended specific regulatory
signage at exempt crossings used
exclusively for industrial switching
purposes.

The remainder of the commenters
were strongly opposed to the proposal.
These commenters were: the
Association of Waste Hazardous
Materials Transporters; Air Products

and Chemicals, Inc.; the North Dakota
DOT; the City of Littleton, Colorado,
Fire Department; New York Operation
Lifesaver; the Association of American
Railroads; CSX Transportation; the
American Association of Motor Vehicle
Administrators; the United
Transportation Union; the International
Association of Fire Fighters; Louisiana
Railroads; Northeast Illinois Regional
Commuter Railroad Corporation (Metra);
Missouri Department of Economic
Development; Operation Lifesaver, Inc.;
Brotherhood of Locomotive Engineers;
National School Transportation
Association; and Vermont Railway/
Clarendon and Pittsford.

Commenters raised numerous
concerns relating to the availability of
current data to support the proposed
regulatory revision, differentiation
between active and passive grade
crossings (availability and meaning of
warning signals, habituation of CMV
drivers to stop at one type of crossing
but not another), reliability of the active
warning devices, other drivers’
expectations of tank vehicles and buses
stopping at railroad grade crossings, and
the use of a Federal standard as a
foundation for States’ motor carrier
safety regulations and motor carriers’
company policies. Some commenters
also reflected upon their own and
colleagues’ experiences with near-
misses and in dealing with the
aftermath of rail-motor vehicle
collisions. The following summaries are
representative of these comments.

CSX Transportation noted “In nearly
every case involving a collision between
any motor vehicle and a train, the
primary contributing factor is failure to
stop on behalf of the motor vehicle.”

Operation Lifesaver emphasized a need for
contemporary research [T]o determine
whether actions recommended [by the NTSB]
12 to 16 years ago are relevant or even
advisable today from a safety perspective.
Many highway-rail crossing safety issues
have been addressed successfully during the
past 16 years by federal, state, and local
governments, and by private organizations,
including Operation Lifesaver. In fact,
highway-rail collisions nationwide have
dropped from 8,500 in 1981 to 4,000 in 1995,
a decrease of 53 percent. Given this marked
safety improvement, the 1981 and 1985
recommendations may not reflect priority
concerns in 1997.

Operation Lifesaver also criticized a
1985 FHWA study that recommended
rescinding the CMV stopping
requirement, although it also projected
an increase in the number of hazardous
materials-carrying CMVs, school buses,
and passenger buses striking trains.

Louisiana Railroads stated that
available data indicate approximately 50

percent of accidents occur at crossings
where an active warning device is
present, whether or not the device is
activated.

The United Transportation Union
commented:

In 1995, there were 579 deaths at public
highway crossings, and 1,888 injuries were
sustained. During the first 11 months of 1996
(the latest figures available) there have been
3,214 accidents at public crossings involving
motor vehicles, and resulting in 328 deaths
and 1,234 injured. It is important to keep in
mind that these tragedies occurred even
when CMVs are required to stop at all
crossings. To permit such vehicles to
continue through crossings when there is no
signal activation will create an even more
hazardous situation than currently exists.

The Brotherhood of Locomotive
Engineers commented:

Locomotive Engineers are a unique party in
this proceeding because we are usually the
only witness to the real world at a highway
rail crossing * * * Reckless behavior at the
crossing is a sorry sight at best, a stupid and
painful tragedy at worst. When the vehicle is
one carrying hazardous material or
passengers, the careless behavior at the
crossing may literally destroy hundreds,
perhaps thousands, of lives and wield
tremendous economic damage. The
consequences of a train collision with a large
truck carrying hazardous materials or a bus
carrying passengers could be so severe there
seems little rational argument to support
removing the extra measure of safety that is
provided by stopping before crossing.

Several commenters pointed out the
proposed change would negate many
State statutes, and advised that the
language of the proposed rule would not
require a stop at an activated warning
device.

FHWA Response

The FHWA has determined that it is
in the best interest of highway safety to
retain 8§ 392.10 of the FMCSRs in its
current format at this time.

The NTSB’s Safety Recommendations,
H-81-77 and H-89-36, if looked at
together, propose that § 392.10 of the
FMCSRs be amended by rescinding
paragraph (b)(1) (exclusively for
industrial switching) and revising the
balance of the section. The FHWA'’s
proposal would have revised the
FMCSRs to require placarded hazardous
materials laden CMVs, as well as
passenger CMVs, to stop at only those
railroad grade crossings equipped with
active warning devices, and only when
the devices are activated to warn drivers
of an approaching train.

Data furnished by the Federal
Railroad Administration that the FHWA
forwarded to the NTSB show a constant
and dramatic decrease in railroad grade
crossing accidents involving
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commercial motor vehicles during the
past 10 years. While there is no data
directly linking the FHWA'’s grade
crossing regulations with this
documented decline in grade crossing
accidents, neither is there data to
substantiate the hypothesis that
changing §392.10 of the FMCSRs to
reflect the Board’s recommendations is
likely to result in a decline in grade
crossing accidents. However, the trend
information available substantiates the
FHWA's experience that the current
grade crossing requirements are
warranted and, we believe, at least
partially responsible for reducing the
number of such accidents. We continue
to be concerned that the
recommendations, if implemented,
would reduce the effectiveness of the
current requirements and undo some of
the progress that has been made in
railroad grade crossing safety.

The text of § 11-702 of the UVCMTO,
““Certain vehicles must stop at all
railroad grade crossings,” has not
changed substantively since the NTSB
issued its Safety Recommendations.
Although paragraph (b) of § 11-702
indicates certain types of railroad grade
crossings where vehicles would not be
required to stop, paragraph (c) states
that the State officials ‘‘shall adopt such
regulations as may be necessary
describing the vehicles which must
comply with the stopping requirements
of this section * * * [and] shall give
consideration to the number of
passengers carried by the vehicle and
the hazardous nature of any substance
carried by the vehicle. Such regulations
shall correlate with and so far as
possible conform to the most recent
regulation of the United States
Department of Transportation.” The
footnotes to the 1979, 1987, and 1992
editions of the UVCMTO refer to
§392.10 of the FMCSRs.

No commenters favoring the proposed
revision addressed motor carriers’
proactive actions to prevent rear-end
collisions. Many CMVs carrying
hazardous-materials have a sign, “This
vehicle stops at all RR crossings’ placed
on the rear of the vehicle so it is clearly
visible to other motorists. The statement
that drivers of other vehicles do not
understand why CMV:s stop at railroad
crossings was contradicted by several
commenters in favor of retaining the
current regulation.

Finally, none of the commenters
favoring the proposed change provided
current data in support of their
positions. Mr. Richards’ comments did
not specify whether the “‘no-train”
accidents he cited were all accidents in
those States, or only those at or near
grade crossings.

Sections 392.13, Drawbridges, Slowing
Down of Commercial Motor Vehicles;
Section 392.14, Hazardous Conditions,
Extreme Caution; Section 392.15,
Required and Prohibited Use of Turn
Signals

The FHWA proposed to delete these
sections because they are currently, and
more appropriately, enforced through
State and local traffic laws. In addition,
the FHWA concluded that the
provisions of § 392.14 are fundamental
safe driving practices and are probably
incorporated into most motor carriers’
policy manuals.

Air Products generally supported the
proposal to remove and reserve the
three sections. However, it was
concerned about potential non-
uniformity of various State requirements
and recommended that the FHWA issue
guidelines to the States to minimize
conflicts.

The ATA supported removing
§392.15 (a) through (c), but not
paragraphs (d) and (e). The ATA
asserted the prohibitions are unique to
the FMCSRs and provided some history.
The “‘parking” use prohibition in
§392.15(d) was a response to the use of
turn signals on one side of the CMV
prior to the advent of four-way flashers.
The “do pass’ prohibition in §392.15(e)
was incorporated into the FMCSRs with
the support of the trucking industry
because of lawsuits against motor
carriers whose drivers had given this
signal to a following driver who was
then struck by a third vehicle. The ATA
recommended that the FHWA review
State laws on these topics before making
a decision on revoking the provisions.

The Pennsylvania DOT was
concerned that removing § 392.15
would limit enforcement because State
personnel who are not sworn police
officers cannot enforce traffic laws.
Inspector Moore of the Vermont DMV
commented that the Vermont State
statutes contain no provisions similar to
§392.14, and that Vermont traffic laws
require use of turn signals only for
vehicles traveling on limited-access
highways.

FHWA Response

The FHWA believes State and local
traffic laws and motor carriers’ safe and
prudent operating practices cover these
situations. Therefore, the FHWA is
removing and reserving 8§ 392.13 and
392.15 as proposed in the NPRM.
However, the FHWA has determined it
is in the interest of highway safety to
retain §392.14. This section provides a
specific basis for motor carriers to
develop their own safety policies and
procedures for operating a CMV when

adverse environmental conditions limit
visibility or reduce traction.

The FHWA included §392.15(d) and
(e) in the recodification of the FMCSRs
on December 26, 1968 (33 FR 19700), a
year after the motor carrier safety
regulations of the former Interstate
Commerce Commission had been
transferred to the new Department of
Transportation. A review of the National
Highway Traffic Safety Administration’s
Federal Motor Vehicle Safety Standard
(FMVSS) suggests that the uses of turn
signals described in §392.15(d) and (e)
have been made obsolete by the
availability of vehicle hazard warning
signal flashers, commonly known as
“four-ways.” Table 1, Required Motor
Vehicle Lighting Equipment Other than
Headlamps (Multipurpose Passenger
Vehicles, Trucks, Trailers, and Buses, of
80 or more inches Overall Width) of
FMVSS 108 (49 CFR 571.108) references
Society of Automotive Engineers (SAE)
Recommended Practice J945, issued in
February 1966.

The use of vehicle hazard warning
signals also is described in the
UVCMTO §12-215. The UVCMTO was
revised in 1968 to permit vehicles to be
equipped with lamps for the purpose of
warning the operators of other vehicles
of the presence of a vehicular traffic
hazard requiring the exercise of unusual
care in approaching, overtaking, or
passing. The same year, the UVCMTO
also added a requirement that every bus,
truck, truck-tractor, trailer semitrailer,
or pole trailer 80 inches or more in
overall width, or 30 feet for more in
overall length be equipped with lamps
meeting these requirements. Finally,
paragraphs (f) and (g) of UVCMTO §12—
215 state:

(f) The driver of any vehicle equipped with
vehicular hazard warning lights may activate
such lights whenever necessary to warn the
operators of following vehicles that the
signaling vehicle may itself constitute a
traffic hazard.

(9) The driver of a truck, bus, or truck
tractor pulling a trailer or trailers, equipped
with vehicular hazard warning lights may
activate such lights when that vehicle is
proceeding up a grade, or under other
conditions requiring it to be operated at a
speed less than the prevailing speed of
traffic.

The FHWA believes these UVCMTO
citations adequately address the
concerns of the ATA and other
commenters concerning the proper use
of vehicular hazard warning lights.

In its current form, the section only
considers potential hazards to
passengers in the event a CMV is
operated during adverse environmental
conditions. The FHWA plans to address
this issue as it relates in more general
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terms to other highway users in a future
rulemaking action.

Section 392.20, Unattended Commercial
Motor Vehicles; Precautions

The FHWA proposed to remove the
section prohibiting a commercial motor
vehicle from being left unattended until
the parking brake has been set and all
reasonable precautions have been taken
to prevent the vehicle from moving. The
agency reasoned that State and local
government authorities are in a better
position to monitor and enforce
regulations of this nature for
commercial motor vehicles transporting
non-hazardous materials (special
regulations for HM-laden commercial
motor vehicles are covered in part 397
of the FMCSRs). The FHWA received no
comments, and the section is removed
and reserved as proposed in the NPRM.

Section 392.22, Emergency Signals;
Stopped Commercial Motor Vehicles

The FHWA proposed to revise
paragraph (b) of this section, concerning
the placement of warning devices in the
event a CMV is stopped on the traveled
portion or the shoulder of a highway for
any cause other than necessary traffic
stops. The agency believes drivers often
do not place warning devices at the
locations or distances specified in the
regulation because the instructions are
not clear and because it is difficult for
them to estimate distances by eye. The
agency proposed to revise the section to
make the language clearer and to
include the number of paces as well as
the required linear distances at which
warning devices are to be placed.

The ATA provided the only comment
on this section. It recommended listing
the distances in paces first, as they were
when this regulation was first
promulgated by the ICC.

FHWA Response

The FHWA agrees with the ATA’s
recommendation to list the locations for
placing warning devices in paces,
followed by the approximate linear
distances in meters and feet. The final
rule describes the locations as ‘‘x paces
(approximately y meters or z feet)”
where X, y, and z are the appropriate
dimensions in §392.22(b)(1) (i), (ii), and
(iii).

Section 392.25, Emergency Signals;
Dangerous Cargoes

The FHWA proposed to delete this
section prohibiting the use of flame-
producing devices on CMVs carrying
certain hazardous materials cargoes or
fueled by compressed gas. The agency
reasoned it was unnecessary to prohibit
the use of flame-producing devices

because § 393.95(g) of the FMCSRs
prohibits those devices from being
carried on a CMV transporting the same
classes of placarded hazardous materials
described in §392.25.

Several commenters opposed
removing this section. Mr. O. Bruce
Bugg, a law enforcement officer with
experience in CMV and HM safety,
stated that it is not uncommon for CMV
drivers to borrow warning devices from
other drivers to replace or to
supplement their own equipment. He
said other drivers, highway department
personnel, and police officers could
supply flame-producing devices to CMV
drivers transporting placarded
“flammable” cargoes. The Pennsylvania
DOT had a similar comment.

The AHAS and Inspector Moore of the
Vermont DMV also opposed removing
the requirement. They noted this section
contains the only specific prohibition
on the use of these flame-producing
devices. The AHAS recommended
merging the proscription against use of
the devices with the proscription
against carrying the devices at
§393.95(g). Mr. Bugg recommended the
provision be combined with sections in
parts 393 or 396.

FHWA Response

The FHWA is retaining this section,
and is also changing the heading to
“Flame producing devices” to make the
intent more clear. As several
commenters pointed out, someone else
(perhaps even a law-enforcement
official) could give a flame-producing
device to a CMV driver, with potentially
serious consequences.

The FHWA believes the *“‘use”
provisions of part 392, the “‘equipment”
provisions of part 393, and the
“inspection’ provisions of part 396 of
the FMCSRs need to be considered in
their own contexts. Section 392.25
specifically prohibits use of these
devices. On the other hand, § 393.95(g),
codified in an FMCSR part that
describes requirements for “‘equipment”
rather than its use, specifically prohibits
carrying these devices.

Section 392.42, Notification of License
Revocation

The FHWA proposed to move the
requirement for a driver to notify the
employing motor carrier of a license
revocation, which is currently
addressed in §392.42, to §391.15(b)(2).
The agency also proposed to change the
title of paragraph (b) to ““Loss of driving
privileges.” The change was proposed
because the section addresses
conditions relating to driver
disqualification, rather than general safe
driving provisions.

The FHWA also requested State driver
licensing agencies to comment on
whether they send written notification
to the employing motor carrier of a
driver who has had his/her license,
permit, or privilege to operate a CMV
revoked, suspended, or withdrawn.
These comments were to be considered
to determine if the FHWA should
further revise §391.15(b) to exempt a
driver from the requirement to notify
his/her employing motor carrier if a
State licensing agency sends written
notification to the motor carrier in the
event the driver’s license was revoked,
suspended, or withdrawn.

The sole commenter favoring this
speculative revision was Houston L&P.
Houston L&P believed the MVR issued
by a State licensing agency provides
adequate means for obtaining
information on convictions,
disqualifications, license suspensions,
revocations and cancellations as
required under §8 383.31(a) and 383.33.
However, Houston L&P did not
comment on whether these sections,
applicable to CDL holders, provided
comparable information for non-CDL
CMV drivers.

All other commenters opposed the
intent and direction of such a revision.
The AAMVA, the States of Wisconsin,
Delaware, Idaho, Missouri, Vermont,
and Wisconsin, and one private motor
carrier addressed this issue.

The AAMVA stated it would strongly
oppose a requirement for DMVs to
notify motor carriers of convictions or
adverse licensing actions against motor
carriers’ employees’ driving records. It
noted that only a few Departments of
Motor Vehicles (DMVs) have programs
to notify motor carriers of any violations
added to a driver’s record. The AAMVA
pointed out that California’s statutory
requirement and New York’s voluntary
program require motor carriers to pay
participation fees. Finally, the AAMVA
advised that these programs are costly to
administer. Because employment
turnover rates in the trucking industry
are high, the single task of processing
employer change notices requires
significant resources.

Delaware, Idaho, Missouri
(Department of Revenue), and Vermont
stated they do not have a program in
place to notify motor carriers when
drivers lose their driving privilege. The
Delaware DPS added it could not notify
employers of CMV driver violations
because it does not, nor does it propose
to, maintain records of drivers’
employers. This function would require
a legislative change the Delaware DPS
believes would be difficult or
impossible to pass. The Delaware DPS
stated it could not support a method
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where the State would be held
responsible or liable for this reporting.
Delaware also identified many of the
issues noted by the AAMVA concerning
the significant difficulty in maintaining
current basic information, such as a
driver’s address. Delaware was
profoundly concerned that the transfer
of these responsibilities to State
agencies could take place without the
Federal government adequately
assessing the costs to the States. It cited
“the anticipated transfer of medical
qualification determinations” [the
subject of an ongoing FHWA negotiated
rulemaking] as an example of such a
transfer.

The North Dakota Department of
Transportation stated it would not be
able to comply with a requirement that
a State notify a driver’s employer. North
Dakota DOT noted many States do not
keep records of drivers’ employers, and
many drivers do not work for the same
motor carrier for any substantial length
of time.

The Wisconsin Department of
Transportation stated that it does not
send a written notification to a motor
carrier when a driver’s privilege is
withdrawn, and would oppose such a
requirement. The State has a voluntary
“Employer Notification Program”
enabling them to receive notification of
“hits”” on an employee’s record. The
program requires the employer to keep
the DMV informed when drivers leave
the company or retire. Employers are
charged a $20 annual base fee, a one-
time fee of $2 per employed driver, and
a fee of $3 per driver record abstract
change generated by an accident,
conviction, withdrawal from the
program, or other event. During 1996,
1,012 employers received over 52,000
driver abstracts.

Air Products also strongly opposed
the revision on the ground that each
employee has a responsibility to report
any issue negatively affecting his or her
ability to perform job functions. Further,
if a driver fails to report a license
revocation, and that driver is involved
in an accident while driving for the
employing motor carrier, the motor
carrier is still liable and responsible for
the driver’s actions. Air Products
contends that “‘by exempting drivers
from this requirement, a message is
being sent to the drivers that it is
acceptable to remain quiet.”

The Delaware DPS’ point of view was
similar to that of Air Products—motor
carriers are in the key position to review
and assess the safety of the drivers they
employ. Delaware DPS also commented
that the FMCSRs might be amended to
require at least an annual record check
of the safest (i.e., violation-free) drivers

and more frequent checks of the records
of “problem” drivers.

FHWA Response

Section 392.42 is redesignated as
§391.15(b)(2) as proposed in the NPRM.

The issue of loss of driving privileges
on the basis of citations from a driver’s
licensing State or a State or other
jurisdiction other than the licensing
State is a complex one. The FHWA will
consider it in a future rulemaking
action. The title of §391.15(b) remains
“Disqualification for loss of driving
privileges.”

No changes are made to require State
licensing agencies to notify motor
carrier employers of licensing actions
taken against drivers. Placing the
primary burden on the State licensing
agencies to notify employers of drivers’
disqualifications would create a
significant unfunded mandate. The
requirement would also be a difficult, if
not impossible, undertaking for most
States due to the high turnover rate of
commercial motor vehicle drivers.

Section 392.51, Reserve Fuel

The FHWA proposed to remove this
section. The section prohibits carrying
fuel for propulsion or operation of
accessories except in a properly
mounted fuel tank. The agency believed
there was no sound reason to prohibit
carrying small amounts of fuel under
those circumstances while (by
implication) allowing the practice if the
fuel were to be used to power
machinery transported on the CMV.

The FHWA received two comments.
The AWHMT asked the FHWA to clarify
the rationale for removing this
regulation. It raised two concerns: (1)
The definition of “small package;”” and
(2) how the carriage of small packages
containing fuel would be made
consistent with the Hazardous Materials
Regulations (HMRs). Houston L&P
supported the proposal, citing the
“Materials of Trade” exceptions to the
HMRs issued in January 1997.

FHWA Response

Just prior to the publication of the
FHWA'’s NPRM, the Research and
Special Programs Administration issued
a final rule, on January 8, 1997 (62 FR
1208). The RSPA final rule, effective
October 1, 1997, with a compliance date
of October 1, 1998 (see 62 FR 49560,
September 22, 1997), applies a uniform
system of safety regulations to all
hazardous materials transported in
commerce throughout the United States
and requires intrastate motor carriers
and shippers to comply with the HMRs,
with certain exceptions. One set of

exceptions applies to ‘“materials of
trade.”

The RSPA defines a “material of
trade” as a hazardous material, other
than a hazardous waste, that is carried
on a motor vehicle: (1) For the purpose
of protecting the health and safety of the
motor vehicle operator or passengers; (2)
for the purpose of supporting the
operation or maintenance of a motor
vehicle (including its auxiliary
equipment); or (3) by a private motor
carrier (including vehicles operated by a
rail carrier) in direct support of a
principal business that is other than
transportation by motor vehicle. See 49
CFR 171.8. The exceptions codified at
49 CFR 173.6 cover materials and
amounts, packaging, hazard
communication, and aggregate gross
weight provisions for the “materials of
trade.”

Several of these exceptions apply to
fuels. Packaging for gasoline must be
made of metal or plastic and conform to
requirements of 49 CFR parts 171, 172,
173, and 178, or requirements of the
Occupational Safety and Health
Administration contained in 29 CFR
1910.106. For a Packing Group Il
(including gasoline), Packing Group Il1
(including aviation fuel and fuel oil), or
ORM-D, the material is limited to 30 kg
(66 pounds) or 30 L (8 gallons). A
Division 2.1 material (flammable gas) in
a cylinder is limited to a gross weight
of 100 kg (220 pounds). The RSPA final
rule states that the aggregate gross
weight of all materials of trade on a
motor vehicle may not exceed 200 kg
(440 pounds).

The FHWA provides references to the
RSPA regulation in the FMCSRs. For
ready reference, the gross weight limits
of commonly-used fuels (gasoline,
diesel, and flammable gases) and the
packaging requirements for gasoline are
restated in today’s final rule.

Accordingly, the FHWA will revise
§392.51 to allow small amounts of fuel
for the operation or maintenance of a
commercial motor vehicle (including its
auxiliary equipment) to be carried as
defined under “materials of trade,” 49
CFR 171.8.

Section 392.52, Buses; Fueling

The FHWA proposed to remove the
section prohibiting buses from being
fueled in a closed building with
passengers aboard. The agency reasoned
that this is a rare occurrence, does not
influence highway safety, and does not
warrant a Federal prohibition. No
comments were received on this
proposal. Accordingly, the section is
removed and reserved as proposed in
the NPRM.
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Section 392.68, Motive Power Not To Be
Disengaged

The FHWA proposed to remove and
reserve this section, which prohibits
CMVs from being driven with the source
of motive power disengaged from the
driving wheels. The agency reasoned
that this prohibition is more
appropriately monitored and enforced
by State and local officials. This
prohibition is, in fact, contained in the
Uniform Vehicle Code and Model
Traffic Ordinance, §11-1108, Coasting
Prohibited:

(a) The driver of any motor vehicle when
traveling upon a down grade shall not coast
with the gears or transmission of such
vehicle in neutral.

(b) The driver of a truck or bus when
traveling upon a down grade shall not coast
with the clutch disengaged.

The FHWA received no comments on
the proposal to remove this section. It is
removed and reserved as proposed in
the NPRM.

Sections 395.1(g), Hours of Service of
Drivers; Retention of Driver’s Record of
Duty Status

The FHWA proposed to remove
§395.1(g), Retention of driver’s record
of duty status. This section covered the
divided record authority provisions for
records of duty status. As described
earlier in this document, the FHWA
proposed to allow motor carriers with
multiple terminals or offices to maintain
all records required by Subchapter B at
regional offices or driver work-reporting
locations, provided records can be
produced at the principal place of
business or other specified location
within 48 hours after a request has been
made by a special agent or authorized
representative of the FHWA.

No commenters addressed this
section, and the final rule incorporates
the proposed change.

Sections 395.1(h), (i), and (j), and (K);
Sleeper Berths, State of Alaska, State of
Hawaii, Travel time, Agricultural
operations, Ground Water Well Drilling
Operations, Construction Materials and
Equipment, Utility Service Vehicles

Because the FHWA proposed to delete
§395.1(g), it proposed to redesignate the
four paragraphs following it. The agency
proposed no substantive changes and
received no comments concerning the
redesignations for these sections.
However, the FHWA inadvertently
neglected to propose to redesignate the
last four paragraphs in the section,
395.1(1) through 395.1(0). The final rule
implements the proposed redesignations
as well as redesignating by technical
amendment §8 395.1(l) through 395.1(0)
as §8395.1(k) through 395.1(n).

Section 395.2, Definitions, “On-duty
Time”

The FHWA proposed to revise the
definition by removing paragraph (2),
inspection of equipment as required by
88392.7 and 392.8, because the agency
had proposed to delete those sections.
Although the FHWA has determined it
is in the interest of safety to retain those
sections (see discussion earlier in this
document under those headings), the
agency believes the proposed text, “all
time inspecting, servicing, or
conditioning any commercial motor
vehicle at any time,” includes the
equipment, parts, and accessories
described in §§392.7 and 392.8. The
proposed language is therefore being
adopted.

Paragraph (7) under the definition of
on-duty time covers time spent
providing a breath sample or urine
specimen, including travel time to and
from the collection site, in order to
comply with the FHWA and USDOT
controlled substance and alcohol testing
regulations. The paragraph refers to
subpart H of part 391. After the NPRM
was published, the regulations in
subpart H of part 391 were removed
because they have been superseded by
part 382. The FHWA published a
technical amendment describing this
action on July 11, 1997 (62 FR 37150).

No commenters addressed the
proposed revision of §395.2. The
FHWA has made several minor editorial
changes (such as deleting the phrase “‘of
this section”) from the text proposed in
the NPRM. The reference to subpart H
is also removed as a technical
amendment.

Section 395.8, Driver’s Record of Duty
Status

The FHWA proposed revising
paragraph (k)(1) to reflect the proposal
described earlier in this document to
allow motor carriers with multiple
terminals or offices to maintain all
records required by Subchapter B at
regional offices or driver work-reporting
locations, provided records can be
produced at the principal place of
business or other specified location
within 48 hours after a request has been
made by a special agent or authorized
representative of the FHWA.

No commenters addressed the
provision as reflected in this section and
it is revised as proposed.

Section 396.11(b), Driver Vehicle
Inspection Report(s); Report Content

The proposed revision to this
paragraph was editorial in nature
(““vehicle” for “motor vehicle” and
“report” for “vehicle inspection

report’). The FHWA received no
comments on the proposed revision,
and the final rule incorporates the
proposed changes.

Section 396.11(c), Corrective Action

The proposed revision to this
paragraph made the language consistent
with other parts of the FMCSRs (“‘prior
to operating” replaced with “‘prior to
requiring or permitting a driver to
operate’’). The FHWA received no
comments, and this section is revised as
proposed in the NPRM.

Sections 396.11(c)(1) Through (c)(3),
396.11(d), and 396.13(b), Concerning
Driver Vehicle Inspection Report(s)

The FHWA proposed to remove
§396.11(c)(3), requiring a legible copy
of the last driver vehicle inspection
report (DVIR) to be carried on the power
unit. Other paragraphs within the
section would be revised to reflect this
change. The agency believed the
administrative burden of requiring the
DVIR to be carried on the power unit
outweighed its benefits. The NPRM
stated that the presence or absence of a
DVIR was not a factor in the decision to
conduct a roadside inspection of a CMV
and noted that failure to have the DVIR
is not an out-of-service violation under
the CVSA North American Out-of-
Service Criteria. However, the FHWA
emphasized that the proposed removal
of the requirement was not intended to
affect the driver’s access to the DVIR
and the requirement for the driver to
review it before driving a CMV.

The FHWA received six comments
concerning the proposal to delete these
provisions. Two commenters favored
the proposal, one suggested revisions to
the proposed language, and three
opposed it.

The ATA favored the proposal, but
believed it was insufficient to ““alleviate
the burdens and costs of the remaining
‘paper chase’.” The ATA also
recommended the FHWA remove the
requirement that the motor carrier or its
agent certify correction of the defects on
the DVIR and require the next driver to
sign it. It contended that a review of a
motor carrier’s work orders, generated
in response to specific defects reported
by drivers, would be a more useful way
to ascertain whether maintenance
practices are effective at keeping CMVs
safe.

Houston L&P supported the proposal
as promoting performance-oriented
flexibility.

Consolidated Safety Services, Inc.
(CSS), a nationwide occupational safety
and health organization, offered
comments concerning the text of the
proposed revisions to §396.11. CSS
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interpreted the proposed language to
imply there is only one copy of the
DVIR. CSS maintains the industry
practice has been to use a two-copy
form (original and legible copy). CSS
recommended minor changes to the
proposed revision to clarify the
requirement for a single copy of the
DVIR as follows:

396.11(c)(1) Every motor carrier or its agent
shall certify on the original driver vehicle
inspection report which lists any defect or
deficiency that the defect or deficiency has
been repaired or that repair is unnecessary
before the vehicle is operated again.

396.11(c)(2) Every motor carrier shall
maintain the original driver vehicle
inspection report and the certification of
repairs, and the certification of the driver’s
review, for three months from the date the
written report was prepared.

The Colorado Department of Public
Safety (CDPS), the Pennsylvania DOT
(PennDOT), and Inspector Moore of the
Vermont DMV opposed the proposal.
The CDPS and Inspector Moore asserted
that a roadside inspector’s review of a
DVIR provides opportunities to
determine a driver’s knowledge of how
to perform a vehicle inspection, to
assess an example of a motor carrier’s
maintenance procedures, and to
determine whether education, review,
or enforcement actions are warranted.

The CDPS proposed that §§396.11
and 396.13 be combined into a single
requirement. The requirements for pre-
and post-trip inspections would be
retained, but motor carriers would
determine which one would be
documented and the documentation
filed.

The PennDOT also found
inappropriate the FHWA'’s rationale for
proposing to delete this section. The
PennDOT noted that, if the out-of-
service criteria were the only basis for
a regulatory requirement, then many of
the other existing regulations would
need to be eliminated as well.

Inspector Moore of the Vermont DMV
believed many motor carriers will
probably continue to carry the DVIR in
the vehicle because they find it
convenient to do so.

FHWA Response

The FHWA is removing 8 396.11(c)(3)
and revising § 396.13(b) as proposed in
the NPRM, and incorporating the
modifications that CSS suggested. The
FHWA continues to believe that the
presence or absence of a DVIR in the
power unit is not a primary factor in a
decision to conduct a roadside
inspection. The FHWA believes the
concerns of the CDPS regarding
documentation of the inspection are
addressed because there is no change in

the requirement to document the results
of an inspection and certification of
corrective action.

The FHWA is not removing the
requirement for certification of
corrective action, as the ATA had
recommended be done. The ATA’s
recommendation of reviewing a work
order would significantly increase the
complexity and time required to
determine how a reported CMYV defect
had been resolved. It would require a
driver to contact maintenance personnel
who might not be available when the
driver was being dispatched. It would
also require FHWA motor carrier safety
specialists to examine and cross-check
separate maintenance and operational
records. The final rule otherwise adopts
the changes proposed in the NPRM.

Section 397.19, Transportation of
Hazardous Materials; Driving and
Parking Rules; Instructions and
Documents

The FHWA proposed to revise the text
of this section to remove the reference
to the motor carrier’s principal place of
business in paragraph (b) to reflect the
proposal described earlier in this
document. The effect of this change
would be to allow motor carriers with
multiple terminals or offices to maintain
all records required by Subchapter B at
regional offices or driver work-reporting
locations, provided records can be
produced at the principal place of
business or another specified location
within 48 hours after a request has been
made by a special agent or authorized
representative of the FHWA.

No commenters addressed this
provision and it is revised as proposed.

Comments on FMCSR Sections Not
Addressed in the NPRM Definition of
CMV

Houston L&P, Alabama Power, and
Southern Company Services, Inc.,
believe a CMV should be defined to
include vehicles of 26,001 or more
pounds. The AAMVA and Ameritech
Corporation (Ameritech) recommended
the FHWA reconcile the weight
definitions in parts 383 and 390 “‘so
only one definition exists.” Ameritech
believed the FHWA should evaluate the
current GVWR criteria for the CMV
definitions, weigh the regulatory burden
and return on safety performance, and
assess the different points where States
apply the intrastate CMV safety
regulations. Ameritech also stated the
FMCSRs should apply to “all applicable
drivers * * * whether they operate a
12,000 pound utility truck or an 80,000
pound long-haul vehicle.”

FHWA Response

The FHWA is currently addressing
the issue of the application of the
FMCSRs to different weight classes of
CMVs, the motor carriers operating
them, and their drivers, in several
ongoing regulatory activities. Section
344 of the National Highway System
Designation Act of 1995 (Pub. L. 104—
59, 109 Stat. 568) calls for a ““Motor
Carrier Regulatory Relief and
Demonstration Project” to exempt CMVs
and their drivers from elements of the
FMCSRs for a 3-year pilot period (49
U.S.C. 31136(e)(2)). Applicant motor
carriers must have an exemplary safety
history to participate. The Secretary of
Transportation will oversee safety
through monitoring and reporting of
safety-related data. A Notice of Final
Determination for this project was
published in the Federal Register on
June 10, 1997 (62 FR 31655). The FHWA
is accepting applications through June
30, 1998.

State Conformity With Interstate
Regulations

The Pennsylvania DOT noted that its
State Vehicle Code is automatically
revised to conform to changes in the
FMCSRs. It added that not all States
have this provision, and
incompatibilities between State and
Federal regulations could arise.

FHWA Response

Several other States have brought
similar concerns to the FHWA'’s
attention from time to time. Because of
differences in State laws and
administrative procedures, the process
to adopt FMCSR revisions into State
regulations takes one of three paths.
Twenty-four States adopt the FMCSRs
by reference. Nineteen others adopt the
FMCSRs into their State regulations
following an administrative review
process performed by executive-branch
agencies (such as the State Department
of Transportation). Nine States adopt
changes after legislative review and
process. One State adopts most changes
through administrative process, but
requires a legislative process for others.
The FHWA’s MCSAP provides a phase-
in period of no longer than three years
for States to revise their regulations to
respond to revisions to the FMCSRs.
Despite the variation in State adoption
procedures and schedules, however, the
MCSAP has produced a degree of
national uniformity in commercial
motor vehicle safety regulations never
before achieved.
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Enforcement Powers of Civilian State
Motor Carrier Safety Personnel

The Pennsylvania DOT staffs its
motor carrier safety programs with
uniformed personnel from State and
local police forces, as well as with
civilian Public Utilities Commission
and DOT inspectors. The Pennsylvania
DOT advises the FHWA that its civilian
officials, who are not sworn police
officers, have limited enforcement
powers. For example, they cannot
enforce local traffic regulations
concerning the use of turn signals, but
they can cite a CMV driver under a
State’s version of 49 CFR 392.15,
Required and prohibited use of turn
signals.

FHWA Response

There are many more sworn officers
in any given jurisdiction than there are
civilian motor carrier safety officials.
Although the Pennsylvania DOT may
have to limit civilian inspectors to
certain tasks, the FHWA believes there
will be little, if any, negative impact
from deleting §392.15, as well as
several other regulations adequately
covered under State and local traffic
laws.

Performance Oriented Compliance
Criteria

Houston L&P suggested motor carriers
with a satisfactory safety rating be
relieved of certain regulatory
requirements and be allowed to
maintain ‘‘core records.” These could
include the Driver Qualification File
(8391.51), Alcohol and Drug Testing
(part 382, pre-employment drug testing,
post-accident testing, random testing at
a 25 percent rate for drugs and 10
percent rate for alcohol), and documents
pertaining to financial responsibility
requirements (part 387), Inspection,
repair, and maintenance (part 396), and
hazardous materials. Houston L&P
believes that, if a motor carrier were
assigned an “‘Unsatisfactory” safety
rating, the motor carrier should be
required to add hours of service (part
395) and increase the random testing
rates to 50 percent for drugs and 25
percent for alcohol.

FHWA Response

The FHWA may consider these
comments in future rulemaking actions
as part of the Zero-Base Regulatory
Reform Initiative.

Other Simplifications, Clarifications
Requested

Alabama Power and Southern
Company Services, Inc. believe the zero-
base process must continue to address
regulations they consider burdensome

and of questionable value for safety:
‘““Each section of the FMCSRs should be
considered individually and impacted
industries allowed to debate the
requirements.” They believe further
simplification and clarification of some
regulations is needed, including raising
the threshold for FMCSR applicability
to 26,000 pounds, requiring States to be
more consistent regarding waivers and
exemptions, and revising the hours-of-
service regulations.

FHWA Response

The FHWA is currently addressing all
of these issues. The agency is
implementing a demonstration program
required under Section 344 of the
National Highway System Designation
Act to exempt motor carriers operating
vehicles with a GVWR of 10,001 to
26,000 pounds from certain regulations
(61 FR 44385). The FHWA’s MCSAP
program activities and its consultative
role in the CVSA continually address
compatibility between State and federal
determinations of applicability to motor
carrier safety regulations. The FHWA
has also initiated a rulemaking to revise
the hours-of-service regulations (61 FR
57252, November 5, 1996).

Section 392.10(a), Railroad Grade
Crossings; Stopping Required

The ATA recommended the FHWA
delete this section’s prohibition against
shifting gears while crossing railroad
tracks. The ATA contends that without
this provision, CMVs would be able to
negotiate grade crossings in shorter
periods of time. The ATA based this
conclusion upon results of a computer
simulation performed by a major engine
manufacturer (the ATA did not name
the company). The simulation modeled
crossing times for an 80,000 pound
CMV consisting of a tractor powered by
a 330-hp engine with 10-speed
transmission towing a 53-foot
semitrailer. For an upshift from third to
fifth gear, times for crossing a single
track were computed to be reduced from
13.6 to 9.9 seconds. For crossing a
double track, the times were computed
to be reduced from 14.8 to 10.6 seconds.

FHWA response

The FHWA appreciates this
information. However, before a
regulatory change can be considered,
more analyses will be needed, similar to
the work performed by the University of
Michigan Transportation Research
Institute for the FHWA in 1985 and
reported in Consequences of Mandatory
Stops at Rail-Highway Crossings (Report
FHWA/RD-86/014). Those analyses
should explore the influence of engine
power ratings, longer trailer

combinations including multiple
trailers, multiple-track grade crossings,
and different grades at the crossings.

Section 392.33, Obscured Lamps or
Reflectors

The Colorado DPS suggested this
section be removed because State law
already requires that lamps be visible
and §8396.3(a)(1) and 396.7 appear to
cover this violation.

FHWA Response

The FHWA will consider this in a
separate rulemaking as part of its Zero-
Base Regulatory Reform initiative.

Section 393.70, Coupling Devices and
Towing Methods, Except for Driveaway-
Towaway Operations

Inspector Moore of the Vermont DMV
requested the FHWA to revise the
section to include a discussion of
coupling device requirements for the
towing of semitrailers not equipped
with fifth wheel assemblies, such as
those using pintle hook devices.

FHWA Response

The FHWA is addressing coupling
devices and towing methods in a
separate NPRM published April 14,
1997 (62 FR 18170). Among other
things, the NPRM proposes revising
§8§393.70 and 393.71.

Section 395.1(e), 100 Air-Mile Radius
Driver

This provision concerns the
exemption from the requirements of
§ 395.8 for drivers who operate within a
100 air-mile radius of the drivers’
normal work reporting location and
return to the normal work reporting
location and are released from work
within 12 consecutive hours.

The Distribution and LTL Carriers
Association (LTL) recommended the
FHWA increase the 100 air-mile radius
to 150 air-miles, or, alternatively,
provide the exemption to drivers who
report to and are released from a normal
reporting location and who are on duty
for 12 hours or less. The LTL also
suggested linking the § 395.8 exemption
to three of the five requirements in the
current regulation: (1) the driver’s on-
duty status was 12 consecutive hours
from start to finish of the shift; (2) the
driver commences and concludes work
at points where the motor carrier can
verify the driver’s on-duty status; and
(3) the employer maintains accurate
time records on shift starting time,
completion time, and total hours on-
duty. The LTL also raised the possibility
of increasing the consecutive hours of
the work shift in §395.1(e)(2), but it did
not specify a figure or range.
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The LTL provided historical and
operational perspectives to support its
proposal. In 1980, the 100 air-mile
exemption was increased from 50 air-
miles. The same year, economic
deregulation provided motor carriers the
opportunity to expand their operations
to meet customer needs. The LTL
asserted that flexibility to meet those
needs ‘“may necessitate more routine
operations beyond 100 miles from
terminals.” According to the LTL, other
factors, such as the use of larger-
capacity 28-foot doubles trailers for
linehaul operations, improvements to
road networks, and increased
operational scope of terminals and
warehouses in large metropolitan areas,
make it possible for runs within a 150-
mile radius to be performed safely and
efficiently under the current 10-hour
driving limit, and within 12 hours of the
time a driver reports to work.

According to the LTL, approximately
24 percent of the employees of
distribution and LTL motor carriers are
local or shorthaul drivers. Based on that
figure, extending the exemption could
relieve some 100,000 drivers of the
paperwork burden of records of duty
status. The LTL noted that the States of
Illinois, Maryland, and Texas already
permit a 150-air-mile radius exemption
for intrastate transportation under the
MCSAP Tolerance Guidelines, but that
the FHWA had determined Florida’s
200 air-mile radius exemption did not
conform to the Guidelines.

FHWA Response

The FHWA recognizes that some
drivers operating outside the 100 air-
mile radius might drive less than a
driver operating within the 100 air-mile
radius. This brings into question the
value of a distance-based compliance
“floor” for records of the type required
under §395.8. The FHWA will address
the issue of distance- and time-based
exemptions to §395.8 in a future
rulemaking.

Section 395.8(k), Retention of Driver’s
Record of Duty Status

The Department of California
Highway Patrol (CHP) suggests that the
FHWA define “‘supporting documents”
using the text of the November 1993
Regulatory Guidance (58 FR 60734).

FHWA Response

As part of the Hazardous Materials
Transportation Authorization Act of
1994 (Sec. 113, Pub.L. 103-311, 108
Stat. 1673, 1676), the Congress directed
the Secretary of Transportation to
prescribe regulations to improve
compliance with the hours of service
requirements, and to improve the

effectiveness and efficiency of Federal
and State officials reviewing such
compliance. As part of that mandate,
Congress directed the FHWA to specify
the supporting documents that motor
carriers must maintain. The FHWA is
addressing this issue in a Notice of
Proposed Rulemaking published April
20, 1998 (63 FR 19457). The docket
number is FHWA-98-3706. Comments
are requested by June 19, 1998.

Section 396.9(d), Inspection of Motor
Vehicles in Operation; Motor Carrier

Disposition

Section 396.9(d) requires correction of
violations or defects noted in the report,
and requires the motor carrier to certify
those corrections within 15 days
following receipt of the report. In his
comments, Inspector Moore of the
Vermont DMV contended that motor
carriers interpret this to mean they have
15 days to correct the violation.
Inspector Moore requested this
statement be amended to advise motor
carriers that “‘violations or defects
identified on an inspection report, but
which have not been designated as out-
of-service violations, be repaired or
corrected prior to use of the vehicle for
any purpose other than the specific
assignment it was engaged in at the time

of the inspection.”
FHWA Response

The FHWA believes the current
language of the regulation adequately

addresses this issue.

Other Comments

Virginia Power and the Petroleum
Marketers Association of America stated
that they supported all the proposed

changes.

For ease of reference the following
distribution table is provided:

Old section

New section

Old section New section
3875 e 387.5.
For-hire carriage ........ Revised.
Motor carrier .............. Revised.

None
387.29
Motor common carrier
Motor contract carrier
For-hire carriage ........
Motor carrier
390.3(f)(2) ..........
390.5

Accident .........cccceveene
Commercial motor ve-
hicle.

Highway .......ccccceeueee.
Intermittent, casual, or
occasional driver..
Interstate commerce

Principal place of
business.

387.27(b)(4) [added].

387.29.

Removed.

Removed.

Revised.

Revised.

Revised.

390.5 definitions re-
vised.

Revised.

Revised.

Added.

Renamed: Multiple-
employer driver.

Revised.

Revised.

Regularly employed
driver.

391.11(b)(4), (D)(5) ...

391.11(0)(6) crvvvvrne.s
391.11(0)(7) crvvverrerneens

391.11(b)(8) covvvvvveeeenns
391.11(b)(9) ......
391.11(b)(10)

391.11(b)(11) ..ceenn.ee.
None .............
391.15(b) ....
391.25 ...........
391.33(a)(1) ...
391.51(a)
391.51(b) introduction
391.51(b)(1) oeervvernnen
391.51(b)(2) .eeeervverannen
391.51(b)(3) ...
391.51(b)(4) ...
391.51(b)(5) veerveenenn.
391.51(c) introduction
391.51(c)(1)
391.51(c)(2) ...
391.51(c)(3) ...
391.51(c)(4) ...
None .............
391.51(d)

391.51(h) intro ...
391.51(h)(2) .......
391.51(h)(2) ...
391.51(h)(3) ...
391.51(h)(4) ...
None .............
391.61 ...
391.63 ...
391.65(b) and (c)
391.67
391.68
391.69 Drivers oper-
ating in Hawaii.
391.71

Renamed: Single-em-
ployer driver.
390.29 added.
391.11 section head-
ing revised.
Redesignated as
391.13(a),(b).
391.11(b)(4).
391.11(b)(5) and re-
vised.
391.11(b)(6).
391.11(b)(7).
391.11(b)(8) and re-
vised.
Removed.
391.13 added.
391.15(b)(1) and (2).
Revised.
Revised.
Revised.
Revised.
391.51(b)(7).
391.51(b)(8).
391.51(b)(5).
391.51(b)(6).
Removed.
Removed.
Removed.
391.51(b)(1).
391.51(b)(2).
391.51(b)(3).
391.51(b)(4).
Removed.
Removed.
391.51(c).
Removed.
391.51(d) intro.
391.51(d)(4).
391.51(d)(2).
391.51(d)(3).
391.51(d)(5).
391.51(d)(1).
Revised.
Revised.
Revised.
Revised.
Revised.
Removed.

Removed and re-
served.
Redesignated as
§391.69 and re-
vised.
Redesignated as
§392.62 and re-
vised.
Removed.
Removed and re-
served.
Removed and re-
served.
Removed. and re-
served.
Revised.
Revised section
heading.
Redesignated as
§391.15(b)(2) and
revised.
Revised.
Removed and re-
served.
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Old section New section
392.68 ....ooociiiiiis Removed and re-
served.
395.1(Q) «eoverrieniieninnn Removed.
395.1(N) .eeeviiieeiieeee Redesignated as
§395.1(9g).
395.2(1) .ererrieieeiieeens Redesignated as
§395.1(h).
395.1() eeeerreeeeiiieaenns Redesignated as
§395.1(i).
395.1(K) .eeeriiieeiieeens Redesignated as
§395.1(j).
395.1(1) weeeiiieeeen Redesignated as
§395.1(Kk).
395.1(M) coovvvreeieeeen, Redesignated as
§395.1(1).
395.1(N) weoverrieieeee, Redesignated as
§395.1(m).
395.1(0) .eervieieeiieaens Redesignated as
§395.1(n).
395.2: i 395.2 definitions re-
vised.
On-duty time .............. Revised.
395.8(k)(1) Revised.
396.11(b) .... Revised.
396.11(C) ....... Revised.
396.11(c)(1) ... Revised.
396.11(c)(2) ... Revised.
396.11(c)(3) ... Removed.
396.11(d) ..oooveeiieenns Revised.
396.13(b) ..eerveeieeien. Revised.
397.19(b) ..ooeveeieenne Revised.

Rulemaking Analyses and Notices

Executive Order 12866 (Regulatory
Planning and Review) and DOT
Regulatory Policies and Procedures

The FHWA has determined that this
regulatory action is not significant
under Executive Order 12866 or
regulatory policies and procedures of
the DOT. It is anticipated that the
economic impact of this rulemaking will
be minimal. In addition, this regulatory
action is not expected to cause an
adverse effect on any sector of the
economy. The regulations which are the
subject of this rulemaking are obsolete,
redundant, unnecessary, ineffective,
burdensome, more appropriately
regulated by State and local authorities,
better addressed by company policy, in
need of clarification, or more
appropriately contained in another
section. Thus, the rulemaking actually
lessens the burden imposed by
regulations which are being removed,
amended, or redesignated. No serious
inconsistency or interference with
another agency'’s actions or plans will
result because this rulemaking deals
exclusively with the FMCSRs. In
addition, the rights and obligations of
recipients of Federal grants will not be
materially affected by this regulatory
action. In light of this analysis, the
FHWA finds that a full regulatory
evaluation is not required.

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (5 U.S.C. 601-612), the
FHWA has evaluated the effects of this
rule on small entities. The FHWA
believes this rule will not have a
significant economic impact on a
substantial number of small entities.

For the most part, this rulemaking
will reduce the burden of complying
with the FMCSRs by making the
regulations clearer and less repetitious.
As aresult, all entities which are subject
to these regulations would benefit,
regardless of size. Any benefits resulting
from this action, however, would not be
of sufficient magnitude to generate a
significant economic impact on small
entities that would require a full
regulatory flexibility analysis to be
performed.

This regulatory action will also
facilitate compliance with the FMCSRs
by removing certain regulations that are
more appropriately addressed by
company policy. This action will
provide motor carriers with more
flexibility in furthering the safety of
their operations.

Unfunded Mandates Reform Act of 1995

The Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4; 2 U.S.C. 1532)
requires each agency to assess the
effects of its regulatory actions on State,
local, and tribal governments and the
private sector. Any agency promulgating
a final rule likely to result in a Federal
mandate requiring expenditures by a
State, local, or tribal government or by
the private sector of $100 million or
more in any one year must prepare a
written statement incorporating various
assessments, estimates, and descriptions
that are delineated in the Act. The
FHWA has determined that the changes
in this rulemaking will not have an
impact of $100 million or more in any
one year.

Executive Order 12612 (Federalism
Assessment)

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined this
rule does not have sufficient federalism
impacts to warrant the preparation of a
Federalism Assessment.

These changes to the FMCSRs will not
preempt any State law or regulation and
no additional costs or burdens will be
imposed on the States. In fact,
regulatory burdens will be reduced as a
result of this rulemaking. In addition,
this action will not have a significant
effect on the States’ ability to execute
traditional State governmental
functions.

Executive Order 12372
(Intergovernmental Review)

Catalog of Federal Domestic
Assistance Program Number 20.217,
Motor Carrier Safety. The regulations
implementing Executive Order 12372
regarding intergovernmental
consultation on Federal programs and
activities do not apply to this program.

Paperwork Reduction Act

Although this rulemaking does not
impose new information collection
requirements, it will change existing
information collections. These changes
were submitted to the Office of
Management and Budget (OMB) for
approval in accordance with the
Paperwork Reduction Act of 1995, 44
U.S.C. 3501-3520. The final rule revises
two elements and deletes one element
within the existing information
collections.

The first element is a recordkeeping
requirement, Annual inquiry into
drivers’ driving records, included in the
following information collection at
§391.51 OMB Control Number 2125—
0065:

Title: Driver Qualification Files.

Affected Public: Approximately
405,000 motor carriers.

Abstract: Motor carriers are required
to maintain a driver qualification file for
each CMV driver to document that the
driver meets the qualification standards
to drive in interstate commerce.

Need: To ensure motor carriers
employ only qualified interstate CMV
drivers.

Requested Time Period of Approval:
Three years.

Estimated Annual Burden: Based on
an estimate of 5,500,000 interstate CMV
drivers, and 405,000 motor carriers
subject to the regulation, the initial
employment applications impose an
annual burden of 23,833 hours on
drivers and 11,917 hour on motor
carriers. Initial inquiry into drivers’
records and investigations into
employment records impose a burden of
178,750 hours. Annual inquiries into
drivers’ driving records impose an
estimated annual burden of 398,750
hours. The recordkeeping requirements
related to the list of certification of
violations impose an estimated annual
burden of 159,500 hours. The total
estimated burden is 777,333 hours. The
OMB has approved this information
collection through October 31, 2000.

The second information collection
revision involves the requirement that
motor carriers who use a driver
furnished by another motor carrier
obtain information regarding the
validity of the driver’s qualification
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certificate. This requirement is included
in the following information collection
required under §391.63 and
documented under OMB Control
Number 2125-0081:

Title: Qualification Certificate.

Affected Public: Approximately
405,000 motor carriers.

Abstract: A motor carrier that
employs a driver who is furnished by
another motor carrier, is exempt from
maintaining a driver qualification file
for such driver, provided a qualification
certificate is obtained from the
furnishing motor carrier.

Need: To ensure motor carriers
employ only qualified interstate CMV
drivers.

Requested Time Period of Approval:
Three years.

Estimated Annual Burden: The
proposed information collection
involving contacts to verify the validity
of qualification certificates increases the
total estimated annual burden of
qualification certificates (approved by
the OMB under control number 2125—
0081) by 13,750 hours, from 13,750 total
hours to 27,500 total hours. This
information collection was approved by
OMB through April 30, 2000.

The third information collection
revision deletes the requirement
codified at 49 CFR 396.11(c)(3) for a
copy of the driver vehicle inspection
report to be carried on the CMV’s power
unit.

Title: Inspection, Repair, and
Maintenance.

OMB Number: 2125-0037.

Abstract: Motor carriers must
maintain, or cause to be maintained,
records that document the inspection,
repair, and maintenance activities
performed on their owned or leased
motor vehicles. There are no prescribed
forms. The records are used by the
FHWA and its representatives to verify
motor carriers’ compliance with the
inspection, repair, and maintenance
standards in part 396 of the FMCSRs.

Respondents: 405,000 motor carriers.

Estimated Total Annual Burden per
Record: 3,848,000 hours for routine
inspection, repair, and maintenance
records; 32,271,702 hours for driver
vehicle inspection reports; 145,431
hours for the motor carrier disposition;
87,333 hours for the periodic
inspection; 9,330 hours for the records
of inspector qualifications; and 10,361
hours for the evidence of brake
inspector qualifications.

Revision to Information collection
budget for this item: The FHWA has
determined safety will not be adversely
impacted if it removes the requirement
for a copy of the driver vehicle

inspection report to be carried on the
CMV'’s power unit. This will reduce the
time burden by 4,661,468 hours for this
item from the current 33,114,100 hours
to 28,452,600 hours for the overall
information collection. This information
collection was approved by OMB
through October 31, 2000. A discussion
of this revision appears under the
comments concerning part 396.

National Environmental Policy Act

The agency has analyzed this action
for the purpose of the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4347) and has determined
that this action would not have any
effect on the quality of the environment.

Regulation Identification Number

A regulation identification number
(RIN) is assigned to each regulatory
action listed in the Unified Agenda of
Federal Regulations. The Regulatory
Information Service Center publishes
the Unified Agenda in April and
October of each year. The RIN contained
in the heading of this document can be
used to cross reference this action with
the Unified Agenda.

List of Subjects
49 CFR Part 387

Hazardous materials transportation,
Highway safety, Insurance,
Intergovernmental relations, Motor
carriers, Motor vehicle safety, Penalties,
Reporting and recordkeeping
requirements, Surety bonds.

49 CFR Part 390

Highway safety, Motor carriers, Motor
vehicle safety, Reporting and
recordkeeping requirements.

49 CFR Part 391

Highway safety, Motor carriers, Motor
vehicle safety, Reporting and
recordkeeping requirements.

49 CFR Part 392

Highway safety, Motor carriers, Motor
vehicle safety.

49 CFR Part 395

Global positioning systems, Highway
safety, Intelligent transportation
systems, Motor carriers, Motor vehicle
safety, Reporting and recordkeeping
requirements.

49 CFR Part 396

Highway safety, Motor carriers, Motor
vehicle maintenance, Motor vehicle
safety, Reporting and recordkeeping
requirements.

49 CFR Part 397

Hazardous materials transportation,
Highway safety, Intergovernmental

relations, Motor carriers, Motor vehicle
safety, Reporting and recordkeeping
requirements.

Issued on: June 9, 1998.
Kenneth R. Wykle,

Federal Highway Administrator.

In consideration of the foregoing, the
FHWA amends title 49, Code of Federal
Regulations, chapter Ill, subchapter B,
parts 387, 390, 391, 392, 395, 396, and
397 as set forth below:

PART 387—MINIMUM LEVELS OF
FINANCIAL RESPONSIBILITY FOR
MOTOR CARRIERS

1. The authority citation for part 387
continues to read as follows:

Authority: 49 U.S.C. 13101, 13301, 13906,
14701, 31138, and 31139; and 49 CFR 1.48.

2. In §387.5, the definitions For-hire
carriage and Motor carrier are revised to
read as follows:

§387.5 Definitions.
* * * * *

For-hire carriage means the business
of transporting, for compensation, the
goods or property of another.

* * * * *

Motor carrier means a for-hire motor
carrier or a private motor carrier. The
term includes, but is not limited to, a
motor carrier’s agent, officer, or
representative; an employee responsible
for hiring, supervising, training,
assigning, or dispatching a driver; or an
employee concerned with the
installation, inspection, and
maintenance of motor vehicle
equipment and/or accessories.

* * * * *

3. Section 387.27 is amended by
removing “and” at the end of paragraph
(b)(2), by removing the period at the end
of paragraph (b)(3) and adding *‘; and”’
in its place, and by adding paragraph
(b)(4) to read as follows:

§387.27 Applicability.

* * * * *
(b) Exception. * * *
* * * * *

(4) A motor vehicle operated by a
motor carrier under contract providing
transportation of preprimary, primary,
and secondary students for
extracurricular trips organized,
sponsored, and paid by a school district.

4. In §387.29, the definitions of the
terms Motor common carrier and Motor
contract carrier are removed and the
definitions of For-hire carriage and
Motor carrier are revised to read as
follows:

§387.29 Definitions.

* * * * *
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For-hire carriage means the business
of transporting, for compensation,
passengers and their property, including
any compensated transportation of the
goods or property or another.

* * * * *

Motor carrier means a for-hire motor
carrier. The term includes, but is not
limited to, a motor carrier’s agent,
officer, or representative; an employee
responsible for hiring, supervising,
training, assigning, or dispatching a
driver; or an employee concerned with
the installation, inspection, and
maintenance of motor vehicle
equipment and/or accessories.

* * * * *

PART 390—FEDERAL MOTOR
CARRIER SAFETY REGULATIONS,;
GENERAL

5. The authority citation for part 390
is revised to read as follows:

Authority: 49 U.S.C. 13301, 13902, 31132,
31133, 31136, 31502, and 31504; sec. 204,
Pub. L. 104-88, 109 Stat. 803, 941 (49 U.S.C.
701 note); and 49 CFR 1.48.

6. Section 390.3 is amended by
revising paragraph (f)(2) to read as
follows:

§390.3 General applicability.

* * * * *

(f) * Kk K

(2) Transportation performed by the
Federal government, a State, or any
political subdivision of a State, or an
agency established under a compact
between States that has been approved
by the Congress of the United States;

* * * * *

7. In §390.5, the definition of the term
Accident is revised; the term Highway is
added; the term Intermittent, casual, or
occasional driver is removed; the term
Multiple-employer driver is added; the
term Regularly employed driver is
removed; the term Single-employer
driver is added; and the terms
Commercial motor vehicle, Interstate
commerce, and Principal place of
business are revised. All are placed in
alphabetical order and read as follows:

§390.5 Definitions.
* * * * *

Accident means—

(1) Except as provided in paragraph
(2) of this definition, an occurrence
involving a commercial motor vehicle
operating on a highway in interstate or
intrastate commerce which results in:

(i) A fatality;

(ii) Bodily injury to a person who, as
a result of the injury, immediately
receives medical treatment away from
the scene of the accident; or

(iii) One or more motor vehicles
incurring disabling damage as a result of
the accident, requiring the motor
vehicle(s) to be transported away from
the scene by a tow truck or other motor
vehicle.

(2) The term accident does not
include:

(i) An occurrence involving only
boarding and alighting from a stationary
motor vehicle; or

(i) An occurrence involving only the
loading or unloading of cargo.

* * * * *

Commercial motor vehicle means any
self-propelled or towed vehicle used on
a highway in interstate commerce to
transport passengers or property when
the vehicle—

(1) Has a gross vehicle weight rating
or gross combination weight rating of
4,537 kg (10,001 Ib) or more; or

(2) Is designed to transport 16 or more
passengers, including the driver; or

(3) Is of any size and is used in the
transportation of materials found to be
hazardous for the purposes of the
Hazardous Materials Transportation Act
(49 U.S.C. 5101 et seq.) and which
require the motor vehicle to be
placarded under the Hazardous
Materials Regulations (49 CFR chapter I,
subchapter C).

* * * * *

Highway means any road, street, or
way, whether on public or private
property, open to public travel. “Open
to public travel”” means that the road
section is available, except during
scheduled periods, extreme weather or
emergency conditions, passable by four-
wheel standard passenger cars, and
open to the general public for use
without restrictive gates, prohibitive
signs, or regulation other than
restrictions based on size, weight, or
class of registration. Toll plazas of
public toll roads are not considered
restrictive gates.

Interstate commerce means trade,
traffic, or transportation in the United
States—

(1) Between a place in a State and a
place outside of such State (including a
place outside of the United States);

(2) Between two places in a State
through another State or a place outside
of the United States; or

(3) Between two places in a State as
part of trade, traffic, or transportation
originating or terminating outside the
State or the United States.

* * * * *

Multiple-employer driver means a
driver, who in any period of 7
consecutive days, is employed or used
as a driver by more than one motor
carrier.

* * * * *

Principal place of business means the
single location designated by the motor
carrier, normally its headquarters, for
purposes of identification under this
subchapter. The motor carrier must
make records required by parts 382, 387,
390, 391, 395, 396, and 397 of this
subchapter available for inspection at
this location within 48 hours
(Saturdays, Sundays, and Federal
holidays excluded) after a request has
been made by a special agent or
authorized representative of the Federal

Highway Administration.
* * * * *

Single-employer driver means a driver
who, in any period of 7 consecutive
days, is employed or used as a driver
solely by a single motor carrier. This
term includes a driver who operates a
commercial motor vehicle on an

intermittent, casual, or occasional basis.
* * * * *

8. Section 390.29 is added to read as
follows:

§390.29 Location of records or
documents.

(a) A motor carrier with multiple
offices or terminals may maintain the
records and documents required by this
subchapter at its principal place of
business, a regional office, or driver
work-reporting location unless
otherwise specified in this subchapter.

(b) All records and documents
required by this subchapter which are
maintained at a regional office or driver
work-reporting location shall be made
available for inspection upon request by
a special agent or authorized
representative of the Federal Highway
Administration at the motor carrier’s
principal place of business or other
location specified by the agent or
representative within 48 hours after a
request is made. Saturdays, Sundays,
and Federal holidays are excluded from
the computation of the 48-hour period
of time.

PART 391—QUALIFICATIONS OF
DRIVERS

9. The authority citation for part 391
continues to read as follows:

Authority: 49 U.S.C. 504, 31133, 31136,
and 31502; and 49 CFR 1.48.

10. Section 391.11 is amended by
revising the section heading and by
revising paragraph (b) to read as follows:

§391.11 General qualifications of drivers.
* * * * *

(b) Except as provided in subpart G of
this part, a person is qualified to drive
a motor vehicle if he/she—

(1) Is at least 21 years old;
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(2) Can read and speak the English
language sufficiently to converse with
the general public, to understand
highway traffic signs and signals in the
English language, to respond to official
inquiries, and to make entries on reports
and records;

(3) Can, by reason of experience,
training, or both, safely operate the type
of commercial motor vehicle he/she
drives;

(4) 1s physically qualified to drive a
commercial motor vehicle in accordance
with subpart E—Physical Qualifications
and Examinations of this part;

(5) Has a currently valid commercial
motor vehicle operator’s license issued
only by one State or jurisdiction;

(6) Has prepared and furnished the
motor carrier that employs him/her with
the list of violations or the certificate as
required by §391.27;

(7) 1s not disqualified to drive a
commercial motor vehicle under the
rules in §391.15; and

(8) Has successfully completed a
driver’s road test and has been issued a
certificate of driver’s road test in
accordance with §391.31, or has
presented an operator’s license or a
certificate of road test which the motor
carrier that employs him/her has
accepted as equivalent to a road test in
accordance with §391.33.

11. Section 391.13 is added to read as
follows:

§391.13. Responsibilities of drivers.

In order to comply with the
requirements of § 392.9(a) and § 393.9 of
this subchapter, a motor carrier shall not
require or permit a person to drive a
commercial motor vehicle unless the
person—

(a) Can, by reason of experience,
training, or both, determine whether the
cargo he/she transports (including
baggage in a passenger-carrying
commercial motor vehicle) has been
properly located, distributed, and
secured in or on the commercial motor
vehicle he/she drives;

(b) Is familiar with methods and
procedures for securing cargo in or on
the commercial motor vehicle he/she
drives.

12. Section 391.15 is amended by
revising paragraph (b) to read as follows:

§391.15 Disqualification of drivers.

* * * * *

(b) Disqualification for loss of driving
privileges. (1) A driver is disqualified
for the duration of the driver’s loss of
his/her privilege to operate a
commercial motor vehicle on public
highways, either temporarily or
permanently, by reason of the
revocation, suspension, withdrawal, or

denial of an operator’s license, permit,
or privilege, until that operator’s
license, permit, or privilege is restored
by the authority that revoked,
suspended, withdrew, or denied it.

(2) A driver who receives a notice that
his/her license, permit, or privilege to
operate a commercial motor vehicle has
been revoked, suspended, or withdrawn
shall notify the motor carrier that
employs him/her of the contents of the
notice before the end of the business
day following the day the driver
received it.

* * * * *

13. Section 391.25 is revised to read
as follows:

§391.25 Annual inquiry and review of
driving record.

(a) Except as provided in subpart G of
this part, each motor carrier shall, at
least once every 12 months, make an
inquiry into the driving record of each
driver it employs, covering at least the
preceding 12 months, to the appropriate
agency of every State in which the
driver held a commercial motor vehicle
operator’s license or permit during the
time period.

(b) Except as provided in subpart G of
this part, each motor carrier shall, at
least once every 12 months, review the
driving record of each driver it employs
to determine whether that driver meets
minimum requirements for safe driving
or is disqualified to drive a commercial
motor vehicle pursuant to §391.15.

(1) The motor carrier must consider
any evidence that the driver has
violated any applicable Federal Motor
Carrier Safety Regulations in this
subchapter or Hazardous Materials
Regulations (49 CFR chapter |,
subchapter C).

(2) The motor carrier must consider
the driver’s accident record and any
evidence that the driver has violated
laws governing the operation of motor
vehicles, and must give great weight to
violations, such as speeding, reckless
driving, and operating while under the
influence of alcohol or drugs, that
indicate that the driver has exhibited a
disregard for the safety of the public.

(c) Recordkeeping. (1) A copy of the
response from each State agency to the
inquiry required by paragraph (a) of this
section shall be maintained in the
driver’s qualification file.

(2) A note, including the name of the
person who performed the review of the
driving record required by paragraph (b)
of this section and the date of such
review, shall be maintained in the
driver’s qualification file.

14. Section 391.33, paragraph (a)(1) is
revised to read as follows:

§391.33 Equivalent of road test.

a)***

(1) A valid Commercial Driver’s
License as defined in 8 383.5 of this
subchapter, but not including double/
triple trailer or tank vehicle
endorsements, which has been issued to
him/her to operate specific categories of
commercial motor vehicles and which,
under the laws of that State, licenses
him/her after successful completion of a
road test in a commercial motor vehicle
of the type the motor carrier intends to
assign to him/her; or

15. Section 391.51 is revised to read
as follows:

§391.51 General requirements for driver
qualification files.

(a) Each motor carrier shall maintain
a driver qualification file for each driver
it employs. A driver’s qualification file
may be combined with his/her
personnel file.

(b) The qualification file for a driver
must include:

(1) The driver’s application for
employment completed in accordance
with §391.21;

(2) A written record with respect to
each past employer who was contacted
and a copy of the response by each State
agency, pursuant to §391.23 involving
investigation and inquiries;

(3) The certificate of driver’s road test
issued to the driver pursuant to
§391.31(e), or a copy of the license or
certificate which the motor carrier
accepted as equivalent to the driver’s
road test pursuant to § 391.33;

(4) The response of each State agency
to the annual driver record inquiry
required by §391.25(a);

(5) A note relating to the annual
review of the driver’s driving record as
required by §391.25(c)(2);

(6) A list or certificate relating to
violations of motor vehicle laws and
ordinances required by §391.27;

(7) The medical examiner’s certificate
of his/her physical qualification to drive
a commercial motor vehicle as required
by §391.43(f) or a legible photographic
copy of the certificate; and

(8) A letter from the Regional Director
of Motor Carriers granting a waiver of a
physical disqualification, if a waiver
was issued under §391.49.

(c) Except as provided in paragraph
(d) of this section, each driver’s
qualification file shall be retained for as
long as a driver is employed by that
motor carrier and for three years
thereafter.

(d) The following records may be
removed from a driver’s qualification
file three years after the date of
execution:



33278

Federal Register/Vol. 63, No. 117/ Thursday, June 18, 1998/Rules and Regulations

(1) The response of each State agency
to the annual driver record inquiry
required by §391.25(a);

(2) The note relating to the annual
review of the driver’s driving record as
required by §391.25(c)(2);

(3) The list or certificate relating to
violations of motor vehicle laws and
ordinances required by §391.27;

(4) The medical examiner’s certificate
of the driver’s physical qualification to
drive a commercial motor vehicle or the
photographic copy of the certificate as
required by §391.43(f); and

(5) The letter issued under §391.49
granting a waiver of a physical
disqualification.

(Approved by the Office of Management and
Budget under control humber 2125-0065)

16. Section 391.61 is revised to read
as follows:

§391.61 Drivers who were regularly
employed before January 1, 1971.

The provisions of §391.21 (relating to
applications for employment), § 391.23
(relating to investigations and inquiries),
and §391.33 (relating to road tests) do
not apply to a driver who has been a
single-employer driver (as defined in
§390.5 of this subchapter) of a motor
carrier for a continuous period which
began before January 1, 1971, as long as
he/she continues to be a single-
employer driver of that motor carrier.

17. Section 391.63 is revised to read
as follows:

§391.63 Multiple-employer drivers.

(a) If a motor carrier employs a person
as a multiple-employer driver (as
defined in §390.5 of this subchapter),
the motor carrier shall comply with all
requirements of this part, except that the
motor carrier need not—

(1) Require the person to furnish an
application for employment in
accordance with §391.21;

(2) Make the investigations and
inquiries specified in §391.23 with
respect to that person;

(3) Perform the annual driving record
inquiry required by 8 391.25(a);

(4) Perform the annual review of the
person’s driving record required by
§391.25(b); or

(5) Require the person to furnish a
record of violations or a certificate in
accordance with §391.27.

(b) Before a motor carrier permits a
multiple-employer driver to drive a
commercial motor vehicle, the motor
carrier must obtain his/her name, his/
her social security number, and the
identification number, type and issuing
State of his/her commercial motor
vehicle operator’s license. The motor
carrier must maintain this information

for three years after employment of the
multiple-employer driver ceases.

(Approved by the Office of Management and
Budget under control number 2125-0081)

18. Section 391.65 is amended by
revising paragraphs (b) and (c) to read
as follows:

§391.65 Drivers furnished by other motor
carriers.
* * * * *

(b) A motor carrier that obtains a
certificate in accordance with paragraph
(a)(2) of this section shall:

(1) Contact the motor carrier which
certified the driver’s qualifications
under this section to verify the validity
of the certificate. This contact may be
made in person, by telephone, or by
letter.

(2) Retain a copy of that certificate in
its files for three years.

(c) A motor carrier which certifies a
driver’s qualifications under this section
shall be responsible for the accuracy of
the certificate. The certificate is no
longer valid if the driver leaves the
employment of the motor carrier which
issued the certificate or is no longer
qualified under the rules in this part.

19. Section 391.67 is revised to read
as follows:

§391.67 Farm vehicle drivers of
articulated commercial motor vehicles.

The following rules in this part do not
apply to a farm vehicle driver (as
defined in §390.5 of this subchapter)
who is 18 years of age or older and who
drives an articulated commercial motor
vehicle:

(a) Section 391.11(b)(1), (b)(6) and
(b)(8) (relating to general qualifications
of drivers);

(b) Subpart C (relating to disclosure
of, investigation into, and inquiries
about the background, character, and
driving record of drivers);

(c) Subpart D (relating to road tests);
and

(d) Subpart F (relating to maintenance
of files and records).

20. Section 391.68 is revised to read
as follows:

§391.68 Private motor carrier of
passengers (nonbusiness).

The following rules in this part do not
apply to a private motor carrier of
passengers (nonbusiness) and its
drivers:

(a) Section 391.11(b)(1), (b)(6) and
(b)(8) (relating to general qualifications
of drivers);

(b) Subpart C (relating to disclosure
of, investigation into, and inquiries
about the background, character, and
driving record of, drivers);

(c) So much of §8§391.41 and 391.45
as require a driver to be medically

examined and to have a medical
examiner’s certificate on his/her person;
and

(d) Subpart F (relating to maintenance
of files and records).

§391.69 [Removed]

21. Section 391.69, Drivers operating
in Hawaii, is removed.

§391.71 [Removed and Reserved]

22. Section 391.71 is removed and
reserved.

§391.73 [Redesignated as §391.69]

23. Section 391.73 is redesignated as
new §391.69 and revised to read as
follows:

§391.69 Private motor carrier of
passengers (business).

The provisions of §391.21 (relating to
applications for employment), § 391.23
(relating to investigations and inquiries),
and §391.31 (relating to road tests) do
not apply to a driver who was a single-
employer driver (as defined in § 390.5 of
this subchapter) of a private motor
carrier of passengers (business) as of
July 1, 1994, so long as the driver
continues to be a single-employer driver
of that motor carrier.

PART 392—DRIVING OF COMMERCIAL
MOTOR VEHICLES

24. The authority citation for part 392
continues to read as follows:

Authority: 49 U.S.C. 31136 and 31502; and
49 CFR 1.48.

§392.9 [Amended]

25. Section 392.9(c) is redesignated as
§392.62 in subpart G and revised to
read as follows:

§392.62 Safe operation, buses.

No person shall drive a bus and a
motor carrier shall not require or permit
a person to drive a bus unless—

(a) All standees on the bus are
rearward of the standee line or other
means prescribed in 8 393.90 of this
subchapter;

(b) All aisle seats in the bus conform
to the requirements of § 393.91 of this
subchapter; and

(c) Baggage or freight on the bus is
stowed and secured in a manner which
assures—

(1) Unrestricted freedom of movement
to the driver and his proper operation of
the bus;

(2) Unobstructed access to all exits by
any occupant of the bus; and

(3) Protection of occupants of the bus
against injury resulting from the falling
or displacement of articles transported
in the bus.
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§392.9b [Removed]
26. Section 392.9b is removed.

§392.13 [Removed and Reserved]
27. Section 392.13 is removed and
reserved.

§392.15 [Removed and Reserved]
28. Section 392.15 is removed and
reserved.

§392.20 [Removed and Reserved]

29. Section 392.20 is removed and
reserved.

30. Section 392.22 is amended by
revising paragraph (b)(1) to read as
follows:

§392.22 Emergency signals; stopped
commercial motor vehicles.
* * * * *

(b) Placement of warning devices—

(1) General rule. Except as provided
in paragraph (b)(2) of this section,
whenever a commercial motor vehicle is
stopped upon the traveled portion or the
shoulder of a highway for any cause
other than necessary traffic stops, the
driver shall, as soon as possible, but in
any event within 10 minutes, place the
warning devices required by § 393.95 of
this subchapter, in the following
manner:

(i) One on the traffic side of and 4
paces (approximately 3 meters or 10
feet) from the stopped commercial
motor vehicle in the direction of
approaching traffic;

(ii) One at 40 paces (approximately 30
meters or 100 feet) from the stopped
commercial motor vehicle in the center
of the traffic lane or shoulder occupied
by the commercial motor vehicle and in
the direction of approaching traffic; and

(iii) One at 40 paces (approximately
30 meters or 100 feet) from the stopped
commercial motor vehicle in the center
of the traffic lane or shoulder occupied
by the commercial motor vehicle and in
the direction away from approaching
traffic.

* * * * *

31. Section 392.25 is amended by

revising the section heading to read as
follows:

§392.25 Flame producing devices.

* * * * *

§392.42 [Removed]

32. Section 392.42 is removed.

33. Section 392.51 is revised to read
as follows:

§392.51 Reserve fuel; materials of trade.
Small amounts of fuel for the
operation or maintenance of a
commercial motor vehicle (including its
auxiliary equipment) may be designated
as materials of trade (see 49 CFR 171.8).

(a) The aggregate gross weight of all
materials of trade on a motor vehicle
may not exceed 200 kg (440 pounds).

(b) Packaging for gasoline must be
made of metal or plastic and conform to
requirements of 49 CFR Parts 171, 172,
173, and 178 or requirements of the
Occupational Safety and Health
Administration contained in 29 CFR
1910.106.

(c) For Packing Group Il (including
gasoline), Packing Group Il (including
aviation fuel and fuel oil), or ORM-D,
the material is limited to 30 kg (66
pounds) or 30 L (8 gallons).

(d) For diesel fuel, the capacity of the
package is limited to 450 L (119
gallons).

(e) A Division 2.1 material in a
cylinder is limited to a gross weight of
100 kg (220 pounds). (A Division 2.1
material is a flammable gas, including
liquefied petroleum gas, butane,
propane, liquefied natural gas, and
methane).

§392.52 [Removed and Reserved]

34. Section 392.52 is removed and
reserved.

§392.68 [Removed and Reserved]

35. Section 392.68 is removed and
reserved.

PART 395—HOURS OF SERVICE OF
DRIVERS

36. The authority citation for part 395
continues to read as follows:

Authority: 49 U.S.C. 31133, 31136, and
31502; sec. 345, Pub. L. 104-59, 109 Stat.
568, 613; and 49 CFR 1.48.

§395.1 [Amended]

37. Section 395.1 is amended by
removing paragraph (g) and
redesignating paragraphs (h) through (o)
as paragraphs (g) through (n),
respectively.

38. Section 395.2 is amended by
revising the definition of On duty time
to read as follows:

§395.2 Definitions.
* * * * *

On duty time means all time from the
time a driver begins to work or is
required to be in readiness to work until
the time the driver is relieved from work
and all responsibility for performing
work. On duty time shall include:

(1) All time at a plant, terminal,
facility, or other property of a motor
carrier or shipper, or on any public
property, waiting to be dispatched,
unless the driver has been relieved from
duty by the motor carrier;

(2) All time inspecting, servicing, or
conditioning any commercial motor
vehicle at any time;

(3) All driving time as defined in the
term driving time;

(4) All time, other than driving time,
in or upon any commercial motor
vehicle except time spent resting in a
sleeper berth;

(5) All time loading or unloading a
commercial motor vehicle, supervising,
or assisting in the loading or unloading,
attending a commercial motor vehicle
being loaded or unloaded, remaining in
readiness to operate the commercial
motor vehicle, or in giving or receiving
receipts for shipments loaded or
unloaded;

(6) All time repairing, obtaining
assistance, or remaining in attendance
upon a disabled commercial motor
vehicle;

(7) All time spent providing a breath
sample or urine specimen, including
travel time to and from the collection
site, in order to comply with the
random, reasonable suspicion, post-
accident, or follow-up testing required
by part 382 of this subchapter when
directed by a motor carrier;

(8) Performing any other work in the
capacity, employ, or service of a motor
carrier; and

(9) Performing any compensated work
for a person who is not a motor carrier.
* * * * *

39. Section 395.8 is amended by
revising paragraph (k)(1) to read as
follows:

§395.8 Driver's record of duty status.
* * * * *

(k) Retention of driver’s record of duty
status. (1) Each motor carrier shall
maintain records of duty status and all
supporting documents for each driver it
employs for a period of six months from

the date of receipt.
* * * * *

PART 396—INSPECTION, REPAIR,
AND MAINTENANCE

40. The authority citation for part 396
continues to read as follows:

Authority: 49 U.S.C. 31133, 31136, and
31502; 49 CFR 1.48.

41. Section 396.11 is amended by
revising paragraphs (b), (c), and (d) to
read as follows:

§396.11 Driver vehicle inspection
report(s).
* * * * *

(b) Report content. The report shall
identify the vehicle and list any defect
or deficiency discovered by or reported
to the driver which would affect the
safety of operation of the vehicle or
result in its mechanical breakdown. If
no defect or deficiency is discovered by
or reported to the driver, the report shall
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so indicate. In all instances, the driver
shall sign the report. On two-driver
operations, only one driver needs to
sign the driver vehicle inspection
report, provided both drivers agree as to
the defects or deficiencies identified. If
a driver operates more than one vehicle
during the day, a report shall be
prepared for each vehicle operated.

(c) Corrective action. Prior to
requiring or permitting a driver to
operate a vehicle, every motor carrier or
its agent shall repair any defect or
deficiency listed on the driver vehicle
inspection report which would be likely
to affect the safety of operation of the
vehicle.

(1) Every motor carrier or its agent
shall certify on the original driver
vehicle inspection report which lists
any defect or deficiency that the defect
or deficiency has been repaired or that
repair is unnecessary before the vehicle
is operated again.

(2) Every motor carrier shall maintain
the original driver vehicle inspection
report, the certification of repairs, and
the certification of the driver’s review
for three months from the date the
written report was prepared.

(d) Exceptions. The rules in this
section shall not apply to a private
motor carrier of passengers
(nonbusiness), a driveaway-towaway
operation, or any motor carrier
operating only one commercial motor
vehicle.

42. Section 396.13 is amended by

revising paragraph (b) to read as follows:

§396.13 Driver inspection.

* * * * *

(b) Review the last driver vehicle
inspection report; and
* * * * *

PART 397—TRANSPORTATION OF
HAZARDOUS MATERIALS; DRIVING
AND PARKING RULES

43. The authority citation for part 397
continues to read as follows:

Authority: 49 U.S.C. 322; 49 CFR 1.48.
Subpart A also issued under 49 U.S.C. 31136,
31502. Subparts C, D, and E also issued
under 49 U.S.C. 5112, 5125.

44. Section 397.19 is amended by
revising paragraph (b) to read as follows:

§397.19 Instructions and documents.
* * * * *

(b) A driver who receives documents
in accordance with paragraph (a) of this
section must sign a receipt for them.
The motor carrier shall maintain the
receipt for a period of one year from the

date of signature.
* * * * *

[FR Doc. 98-15880 Filed 6—-17-98; 8:45 am]
BILLING CODE 4910-22-P
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Proposed Rules

Federal Register

Vol. 63, No. 117
Thursday, June 18, 1998

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

FARM CREDIT ADMINISTRATION
12 CFR Part 615

RIN 3052-AB76

Funding and Fiscal Affairs, Loan
Policies and Operations, and Funding
Operations; Investment Management
AGENCY: Farm Credit Administration.

ACTION: Proposed rule.

SUMMARY: The Farm Credit
Administration (FCA), by the FCA
Board (Board), proposes to amend the
investment regulations to provide Farm
Credit System (Farm Credit, FCS, or
System) banks with a broader array of
eligible investments. Under the
proposed regulations, Farm Credit banks
are expected to hold only high-quality
and liquid investments to maintain a
liquidity reserve, invest surplus funds,
and manage interest rate risk. The
proposal provides System banks with
guidance on sound practices for
managing risks associated with
investment activities and grants System
banks greater flexibility to manage risk
on an institutional, portfolio, or
individual instrument level. These
amendments are also designed to better
enable FCS banks to adjust to the rapid
and continual changes in the financial
markets.

DATES: Written comments should be
received on or before August 17, 1998.

ADDRESSES: Comments may be
submitted by email to FCA at “‘reg-
comm@fca.gov.” Comments may also be
mailed or delivered to Patricia W.
DiMuzio, Director, Regulation and
Policy Division, Office of Policy and
Analysis, Farm Credit Administration,
1501 Farm Credit Drive, McLean,
Virginia 22102-5090 or sent by
facsimile transmission to (703) 734—
5784. Copies of all communications
received will be available for review by
interested parties in the Office of Policy
and Analysis, Farm Credit
Administration.

FOR FURTHER INFORMATION CONTACT:

Laurie A. Rea, Senior Policy Analyst,
Office of Policy Analysis, Farm Credit
Administration, McLean, VA 22102
5090, (703) 883—-4498;

or
Richard Katz, Senior Attorney, Office of
General Counsel, Farm Credit
Administration, McLean, VA 22102—
5090, (703) 883—4020, TDD (703) 883—
4444,
SUPPLEMENTARY INFORMATION:

l. Background

Petitions by System banks, various
developments and innovations in the
securities markets, and improvements in
risk management technologies have all
led the FCA to reexamine its investment
management regulations in subpart E of
part 615. The FCA aims to develop a
regulatory framework that establishes
certain fundamental practices each
Farm Credit bank should follow to fully
understand and effectively manage the
risks inherent in its investment
portfolio. Although non-agricultural
investments are a relatively small
percentage of the assets of Farm Credit
banks, proper investment management
enables System banks to control risks
stemming from their operations as
monoline providers of agricultural
credit. The FCA’s proposal is
specifically designed to enhance
investment management practices at
Farm Credit banks, and many aspects of
this proposal are consistent with the
policies that the Federal Financial
Institutions Examination Council
(FFIEC) recently adopted in a document
entitled ““Supervisory Policy Statement
on Investment Securities and End-User
Derivatives Activities.” 1

The proposed amendments enable
FCA to relax or repeal many of the
detailed criteria that the existing
regulations prescribe for specific types
of investments. As a result, §615.5140
will provide broader parameters for
various classes of investments while
retaining essential safety and soundness
controls, such as credit ratings and
diversification standards.

11. Investment Portfolio Management

Board and senior management should
develop and implement comprehensive
risk management processes to
effectively identify, measure, monitor,
and control risks associated with

1See 63 FR 20191 (April 23, 1998).

investment activities. Although risk
management programs will differ among
System banks, certain elements are
fundamental to all sound risk
management programs. Safe and sound
banking practices require System banks
to have programs to manage the market,
credit, liquidity, operational, legal, and
other risks associated with investment
activities. Effective risk management
also addresses risks in individual
instruments, the investment portfolio,
and the entire institution.

Proposed § 615.5133 sets forth the
fundamental criteria for developing
sound investment management
practices at Farm Credit banks. Senior
management, under the oversight of the
board of directors, should adhere to
investment practices that are
appropriate for the bank’s individual
circumstances and consistent with these
regulations. The failure to understand
and manage the risks associated with
investment activities will generally be
considered an unsafe and unsound
banking practice.

A. Investment Policy Requirements

Many aspects of the current
investment management regulations are
retained in this proposal. However, the
complexity of many financial products,
both on- and off-balance sheet, compels
the FCA and other Federal financial
institution regulators to advocate a more
comprehensive and institution-wide
approach to risk management. Thus, the
FCA is proposing to strengthen,
redesign, and reorganize this section.

1. Board and Senior Management
Oversight

The introductory paragraph to
proposed § 615.5133 outlines the basic
responsibilities of the board of directors
regarding the investment activities of its
bank. The proposed rule requires the
board to adopt written policies that
specifically identify the purposes and
objectives, risk parameters, delegations
of authority, and reporting requirements
for managing the bank’s investment
portfolio. The investment policy should
also address how investment activities
affect the institution’s capital and
earnings. For this reason, a Farm Credit
bank board may include its investment
policy in a broader asset-liability
management (ALM) or risk management
policy.

Oversight by both the board of
directors and senior management of
each Farm Credit bank is an integral
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part of an effective risk management
program. The board of directors is
responsible for ensuring that
management and operational personnel
have the requisite skills and resources to
manage the risks associated with
investment activities in accordance with
the board’s policies. Annually, the
board of directors of each Farm Credit
bank must review its investment
policies to determine whether objectives
and risk exposure limits continue to be
appropriate for the bank. Senior
management discharges its
responsibility by adhering to the board’s
policies, providing advice to the board,
and safely and soundly conducting
investment activities on both a strategic
and operational basis.

2. Risk Limits

Proposed §615.5133(a) requires the
board’s policies to define the risk
parameters for the bank’s investment
activities. Foremost, risk parameters are
to be based on the strength of each Farm
Credit bank’s capital position and its
ability to measure and manage risk. The
risk parameters should be consistent
with the bank’s broader business
strategies and institutional objectives.
The bank’s investment policies should
identify the risk characteristics of
permissible investments and establish
risk limits and diversification
requirements for the various classes of
eligible investments and the investment
portfolio. The policies of each Farm
Credit bank should control credit,
market, liquidity, and operational risks
associated with investment activities.

B. Credit Risk

A System bank should not acquire
investments without assessing the
creditworthiness of issuers, obligors, or
other counterparties. Credit risk
generally refers to the risk that an issuer,
obligor, or other counterparty will
default on its obligation to pay the
investor under the terms of the security
or instrument.

Proposed §615.5133(a)(1) requires
each System bank to establish
comprehensive policies to control credit
risk in its investment portfolio. Each
Farm Credit institution must maintain a
well-diversified investment portfolio.
As aresult, every Farm Credit bank
should limit concentrations relating to
single or related counterparties,
geographical areas, industries, or
obligations with similar characteristics.

The FCA proposes to delete current
§615.5133(i) relating to specific credit
risk controls on investments in
collateralized mortgage obligations
(CMOs), real estate investment conduits
(REMICs), and asset-backed securities

(ABS), in favor of the broader language
proposed in §615.5133(a)(1)(i).
Nevertheless, the FCA continues to
expect banks to address concentration
risks associated with CMOs, REMICs,
mortgage-backed securities (MBS), and
ABS by establishing appropriate
portfolio limits on each of these
investments. More specifically, the
policy of each Farm Credit bank should
address minimum pool size, the
minimum number of loans in a pool,
geographic diversification of a pool, and
maximum allowable premiums.

As part of its efforts to control credit
risks, Farm Credit banks should
consider the ability of counterparties to
honor their obligations and
commitments. The selection of dealers,
brokers, and investment bankers
(collectively, securities firms) is an
important aspect of effective
management of counterparty credit risk.
Proposed § 615.5133(a)(1)(ii) requires
bank boards of directors to identify the
criteria for selecting securities firms. A
satisfactory approval process includes a
review of each firm’s financial
statements and an evaluation of its
ability to honor its commitments,
including an inquiry into the general
reputation of the securities firm. In
some situations, it is also prudent for
System banks to review information
from Federal or State securities
regulators and industry self-regulatory
organizations such as the National
Association of Securities Dealers
concerning any formal enforcement
actions against the dealer, its affiliates,
or associated personnel. Proposed
§615.5133(a)(1)(ii) also requires the
board of directors to set limits on the
amounts and types of transactions that
the bank can execute with authorized
securities firms. The board of directors
must annually review management’s
selection of securities firms and
limitations on transactions with such
firms.

Proposed §615.5133(a)(1)(ii) responds
to requests by System banks for
modifications in the FCA'’s policy
concerning the board’s role in selecting
securities firms, financial institutions,
and other counterparties. The proposed
rule would no longer require the board
of directors to approve specific
depository institutions where the bank
holds certificates of deposits and
Federal funds. The FCA originally
imposed this requirement on System
banks at a time when small, isolated,
and financially weak commercial banks
were offering brokered deposits with
high rates of return.2 Reforms in the
commercial banking industry and a

2See 58 FR 63034, 63040 (November 30, 1993).

widespread awareness of the risks
inherent in such instruments have
lessened FCA'’s regulatory concern.
Furthermore, proposed
§615.5140(a)(4)(i) sets minimum credit
and maturity limits for investments in
certificates of deposits, Federal funds,
and bankers acceptances.

Proposed §615.5133(a)(1)(iii) requires
Farm Credit banks to establish
appropriate collateral margin
requirements for repurchase
agreements.3 The FCA is proposing this
amendment, in part, because proposed
§615.5140(a)(4)(iv) would expand the
types of securities that Farm Credit
banks may accept as collateral in
repurchase transactions. As a means of
managing potential counterparty credit
risk, it is prudent for System banks to
establish appropriate collateral margin
requirements based on the quality of the
collateral and the terms of the
agreement. Farm Credit banks should
also manage their exposure to loss on
repurchase agreements by regularly
marking the collateral to market and
maintaining control of the collateral .4

C. Market Risk

From a safety and soundness
perspective, it is crucial for the
management of a Farm Credit bank to
fully understand the market risks
associated with investment securities
prior to acquisition and on an ongoing
basis. Market risk is the risk to a bank’s
financial condition resulting from
adverse changes in value of its holdings
arising from movements in interest rates
or prices. The most significant market
risk of investment activities is interest
rate risk. Proposed § 615.5133(a)(2)
would require bank boards to establish
limits on market risk exposure at the
institutional, portfolio, or individual
instrument level. This change
corresponds with pending changes in
other parts of the FCA regulations that
address interest rate risk management.>

To manage market risk exposure,
System banks should evaluate how

3In general, whether a given agreement is termed
a “‘repurchase agreement” or a “‘reverse repurchase
agreement’” depends largely on which party
initiated the transaction. Market participants
typically view the transaction from the dealer’s
perspective. In this preamble and the proposed
regulation, the FCA uses the term “repurchase
agreement’ regardless of the perspective from
which the transaction is viewed.

4 For a more detailed discussion on managing
risks associated with repurchase agreements, Farm
Credit banks should review the FFIEC’s modified
policy statement on repurchase agreements with
securities dealers and others. See 63 FR 6935
(February, 11, 1998).

5The FCA'’s proposed capital regulations provide
more detailed discussions of FCS institution
responsibilities as they relate to interest rate risk
management. See 62 FR 49623 (September, 23,
1997).
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individual instruments and the
investment portfolio as a whole affect
the bank’s overall interest rate risk
profile. Bank’s should monitor the price
sensitivity of its investment portfolio
and specify institution-wide interest
rate risk limits. In addition, banks may
find it useful to establish interest rate
risk limits on the investment portfolio
or on certain types of securities. Risk
parameters should be commensurate
with the bank’s ability to measure,
manage, and absorb risk. Boards should
consider the bank’s level of capital and
earnings and its tolerance for market
risk exposure when setting risk
parameters. Market risk limits should be
established in a manner that is
consistent with all relevant regulations,
policies, and guidance issued by the
FCA.

D. Liquidity Risk

The FCA expects Farm Credit banks
to manage liquidity risk at both the
investment and the institutional levels.
System banks may encounter liquidity
risk stemming from market conditions
surrounding individual investment
activities. In this context, liquidity risk
is the risk that a bank would not be able
to easily sell or liquidate an investment
quickly at a fair price. This inability
may be due to inadequate market depth
or market disruption. At the
institutional level, liquidity risk is the
risk that System banks could encounter
a liquidity crisis if they are unable to
fund operations at reasonable rates
because access to the capital markets is
impeded. This impediment may result
from a market disruption or real or
perceived credit problems.

The FCA proposes to repeal a
provision in existing 8§ 615.5134(b)
which requires System banks to
segregate investments held in the
liquidity reserve from investments that
are maintained for the other purposes
permitted by existing §615.5132. As a
result of this amendment, System banks
will have greater flexibility to decide
how best to use their investments to
manage exposure to risk.é Since the
liquidity characteristics of an
investment influence whether it is
suitable for meeting particular
institutional objectives, the FCA also
proposes a conforming change to
§615.5133(a)(3). Pursuant to this
amendment, the bank’s policies must
specify the desired liquidity
characteristics of investments that it
will use for maintaining a liquidity

6 The minimum liquidity reserve that System
banks maintain under § 615.5134 must be sufficient
to fund their operations for approximately 15 days
in the event that System access to the capital
markets becomes impeded.

reserve and accomplishing other
institutional objectives.

The bank’s investment policies must
also require the bank to maintain
sufficient quantities of liquid
investments to comply with the
liquidity reserve requirements of
8§615.5134. Pursuant to §615.5132, each
Farm Credit bank’s total investments,
including its liquidity reserve, cannot
exceed 30 percent of its total
outstanding loans. The FCA expects the
policies of each Farm Credit bank to
strike an appropriate balance between
the need for a liquidity reserve, the
management of interest rate risk, and
the investment of surplus funds as it
strives to accomplish its institutional
objectives.

E. Operational Risk

Operational risk occurs when
deficiencies in internal controls or
information systems result in
unexpected loss to a financial
institution. Operational risk may arise
from inadequate procedures, human
error, information system failure, or
fraud. Internal controls that effectively
detect and prevent operating risks are an
integral part of prudent investment
management. The ability of management
to accurately assess and control
operating risks is often one of the
greatest challenges that financial
institutions face from investment
activities. Therefore, proposed
§615.5133(a)(4) would require the board
of directors of each Farm Credit bank to
address operating risks by establishing
policies that foster effective internal
controls.

Organizational structure and reporting
lines should clearly delineate
responsibility and accountability for all
investment management functions,
including risk measurement, risk
management, and oversight.
Organizational structure should
periodically be reviewed to reveal
conflicts of interest or inadequate
checks and balances. Proposed
§615.5133(b) specifically requires
System banks to identify who has
delegated authority to conduct
investment transactions and the extent
of that authority. In addition, the
proposed rule requires a separation of
duties and supervision between
personnel executing investment
transactions and those responsible for
approving, revaluating, and overseeing
the bank’s investments. Separation of
duties promotes integrity, accuracy, and
reasonable business practices that
reduce the risk of loss. Senior
management must ensure that bank
investment practices and risk exposure
are regularly reviewed and evaluated by

personnel who are independent from
those responsible for executing
investment transactions.

Existing §615.5133(h), which the FCA
proposes to modify and redesignate as
§615.5133(c), requires Farm Credit
banks to establish appropriate internal
controls to monitor their investment
activities and prevent loss, fraud,
embezzlement, conflicts of interest, and
unauthorized investment practices.
Redesignated §615.5133(c)(1) adds
conflicts of interest as an issue that
every System bank must specifically
address in its investment policies. The
policies of each Farm Credit bank
should provide guidelines to prevent or
resolve conflicts of interest that may
arise from employees who are directly
involved in purchasing and selling
securities. Furthermore, the bank’s
policies should ensure that all directors,
officers, and employees act in the best
interest of the institution.

Due to the increasingly complex
nature of investment instruments, Farm
Credit banks must maintain information
systems that are capable of monitoring,
measuring, and evaluating the risks
inherent in their investment activities.
Proposed §615.5133(c)(3) would require
banks to maintain management
information systems that are
commensurate with the nature, scope,
and complexity of the bank’s investment
activities. Internal quantitative models
and management expertise must be
adequate to analyze individual
investment instruments, the investment
portfolio, and the effect investments
have on the bank’s cashflows, earnings,
and capital.

Farm Credit banks may also be
exposed to other sources of operating
risks, such as legal risk that may result
from contracts that are not legally
enforceable. The FCA expects each bank
to adequately assess and control other
operational risks relating to investment
activities. Accordingly, Farm Credit
banks should clearly define
documentation requirements for
securities transactions, retention and
safekeeping of documents, as well as
possession and control of purchased
instruments.

F. Securities Valuation

Accurate and frequent securities
valuation is essential to measuring risk
and monitoring compliance with the
bank’s objectives and risk parameters.
Proposed §615.5133(d) establishes the
basic requirements for securities
valuations by Farm Credit banks.”

7Two provisions of this regulation,
§615.5133(d)(1) and (d)(2) are new, while existing
Continued
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System banks must understand the
value and price sensitivity of their
investments prior to purchase and on an
ongoing basis. System banks should rely
on valuation methodologies that take
into account all the risk elements in a
security to determine its price.
Appropriate securities valuation
practices enable managers to fully
understand the risks and cashflow
characteristics of the investments.

A critical step in sound investment
management is the independent
verification of securities prices.
Accordingly, proposed §615.5133(d)(1)
requires each Farm Credit bank, at the
time of purchase or sale, to verify the
value of the security (except new issues)
with a source that is independent of the
broker, dealer, counterparty, or other
intermediary in the specific transaction.
Under the proposed rule, independent
verification of price can be as simple as
obtaining a price from an industry-
recognized information provider.
Although price quotes from information
providers are not actual market prices,
they confirm whether the broker’s price
is reasonable. In the event that a bank
is unable to obtain a second price quote
on a particular security, a price quote
may be obtained on a security with
substantially similar characteristics.

Proposed § 615.5133(d)(2) requires
Farm Credit banks to determine, at least
monthly, the fair value of each security
in their portfolio and the fair value of
the investment portfolio as a whole.
This provision is added to the
regulations to ensure that management
has the necessary information to assess
the performance of the bank’s
investment portfolio. Additionally, this
requirement enables management to
provide accurate and timely reports to
the board of directors in accordance
with proposed § 615.5133(e).

Existing §615.5140(c) has been
modified and redesignated as proposed
§615.5133(d)(3). Currently,
§615.5140(c) requires each Farm Credit
bank to perform ongoing evaluations of
all eligible investments in its portfolio
and to support its evaluation with the
most recent credit rating by at least one
nationally recognized statistical rating
organization (NRSRO). As amended,
proposed 8§ 615.5133(d)(3) specifically
requires Farm Credit banks to perform
evaluations of the credit quality and
price sensitivity to changes in market
interest rates of all investments held in
its portfolio prior to purchase and on an
ongoing basis. This change emphasizes
that effective credit and interest rate risk

§615.5140(d) has been modified and redesignated
as proposed §615.5133(d)(3).

management is vital to successful FCS
bank operations.

The substance and form of the
evaluations are likely to vary depending
on the type of instrument. Relatively
simple or standardized instruments
with readily identifiable risks require
significantly less analysis than more
volatile or complex instruments.
Proposed §615.5141 contains specific
stress testing guidance for evaluating the
price sensitivity of mortgage securities.
Other eligible investments that have
uncertain cashflows as a result of
embedded options (such as call options,
caps or floors) may require similar
analytical techniques to appropriately
evaluate the instruments. For example,
prior to investing in ABS, the FCA
expects a bank to conduct or obtain an
evaluation of the collateral (including
type, aging of the assets, and the credit
quality of the underlying loans) and an
analysis of the securities’ structure and
cashflows.

System banks must continue to
support their credit evaluations by the
most recent credit rating with a NRSRO.
However, Farm Credit banks should not
rely exclusively on NRSRO ratings prior
to purchasing investments because there
may be a lag before an adverse event is
reflected in the credit rating.

G. Reports to the Bank’s Board

Adequate reporting enables bank
boards to properly discharge their
fiduciary responsibilities. The
investment policy should define routine
reporting requirements and the means
for reporting exceptions to policy.
Management reports need to
communicate effectively to the board of
directors the nature of the risks inherent
in the bank’s investment activities.
Reporting should occur frequently so
that the board has timely, accurate, and
sufficient information to understand
how changes in the investment portfolio
affect the balance sheet and the bank’s
risk profile. The FCA proposes to
modify the second sentence of existing
§615.5133(h) to emphasize these points
and to redesignate it as §615.5133(e).

Proposed §615.5133(e) requires
quarterly reports on the performance
(i.e., gains or losses) and risk of
individual investments and the
investment portfolio. Key risks should
be specifically identified and discussed
in the report. More specifically, reports
should relate potential risk exposure to
changes in market interest rates and any
other factors (such as credit
deterioration) that may affect the value
of the bank’s investment holdings. In
addition, proposed § 615.5133(e)
requires management reports to discuss
how investments affect the bank’s

overall financial condition and to
evaluate whether the performance of the
investment portfolio effectively achieves
the objectives established by the board
of directors. Reports should specifically
identify any deviations from the board’s
policies.

I11. Eligible Investments
A. Overview

Section 615.5140 lists the eligible
investments that System banks may
purchase and hold to maintain a
liquidity reserve, manage interest rate
risk, and invest surplus short-term
funds. Associations are also authorized
to hold eligible investments listed in
§615.5140 to invest surplus funds and
reduce interest rate risk pursuant to
existing §615.5141 (redesignated as
§615.5142). Only investments that can
be promptly converted into cash
without significant loss are suitable for
achieving these objectives. For this
reason, the eligible investments listed in
both existing and proposed § 615.5140
generally have short maturities and
maintain a high investment grade credit
rating by an NRSRO. Furthermore, all
eligible investments are either traded in
active secondary markets or are valuable
as collateral.

The proposed rule provides System
institutions with a broad array of high-
quality and liquid investments. The
FCA proposes to expand the list of
eligible investments and to relax or
repeal certain restrictions in existing
§615.5140. These revisions reflect
changes in the financial markets as well
as the FCA'’s desire to develop a
regulatory framework that can more
readily accommodate innovations in
financial products and analytical tools.

The FCA Board proposes to
restructure the format of §615.5140 to
accommodate eligible investments that
are newly authorized by the FCA and to
provide an organizational structure that
is easy to understand. Similar classes of
investments, such as full faith and
credit obligations of Federal and State
governments and short-term money
market instruments are now grouped
together in proposed § 615.5140(a). The
FCA proposes to reduce the number of
portfolio caps and repeal existing
regulatory restrictions on the amount
that each FCS institution can invest in
negotiable certificates of deposit,
Federal funds, bankers acceptances, and
prime commercial paper.

Requirements that apply to several
categories of eligible investments have
been relocated to § 615.5140(b). For
example, the requirement that an
investment must be marketable will
now be covered by a single provision in
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proposed §615.5140(b)(1). Additionally,
the sovereign rating for political and
economic stability of foreign countries,
which is currently repeated several
times in the existing regulation, is
relocated to proposed § 615.5140(b)(2).
The FCA is proposing to revise its
regulatory terminology for credit ratings.
References to the credit ratings of
specific NRSROs are omitted from the
proposed rule so it more accurately
encompasses the broad universe of
market ratings. Instead, the proposed
regulation requires each eligible
investment listed in §615.5140(a) to
maintain a specified long-term or short-
term credit rating by an NRSRO that is
recognized by the Securities and
Exchange Commission (SEC). Whereas
the existing regulation refers, for
example, to a Standards and Poor’s
(S&P) Corporation rating of “*AA” or its
equivalent, the proposed regulation
refers to “‘the highest two credit ratings
by an NRSRO.” The following table
provides a comparative illustration of
S&P’s investment grades for both long-
term and short-term issue credit ratings.

S&P ratings
Investment grade Long- Short-
term term
AAA A-1
AA A-2
A A-3
BBB

The ratings in the table are often
modified by either plus or minus signs
to show relative standing within a major
rating category. Specific investment
credit ratings in the proposed rule refer
to the generic rating categories, not
modifiers within the generic group.
Thus, for example, a long-term rating of
“AA—""by S&P would be, for the
purposes of FCA’s regulations, within
the “two highest credit ratings by an
NRSRO.”

The following section provides a
category-by-category discussion of the
FCA'’s proposed regulatory framework
for eligible investments.

B. U.S. Treasury and Agency Securities

The FCA retains §615.5140(a)(1)
without revision. This provision
authorizes each FCS institution to invest
in obligations that are backed by the full
faith and credit of the United States, its
agencies, instrumentalities, and
corporations. In response to frequent
questions about the scope of this
provision, the FCA confirms that
§615.5140(a)(1) permits the purchase of
debt obligations of other Government-
sponsored enterprises (GSEs). Private
obligations that are fully insured or

guaranteed as to both principal and
interest by the United States, its
agencies, instrumentalities, or
corporations are also covered by this
regulation. Thus, for example, a System
institution may hold federally insured
deposits, loans that are guaranteed by
either the Export-Import Bank of the
United States or the Overseas Private
Investment Corporation, and certain
obligations of the Small Business
Administration.

C. Municipal Securities

The FCA proposes to redesignate
§615.5140(a)(10), which authorizes the
investment in the general obligations of
State and municipal governments, as
§615.5140(a)(2), without significant
change. The FCA proposes to add a
definition of ““general obligation of a
State or political subdivision” to
§615.5131 to codify its recent guidance
on which bonds are deemed to be
backed by the full faith and credit of a
State or local government.8 Under this
definition, general obligation bonds are
those that are: (1) Full faith and credit
obligations of a State or local
government that possesses powers of
general taxation; or (2) obligations of a
governmental unit that lacks powers of
general taxation if an obligor possessing
general powers of taxation
unconditionally guarantees to make all
payments on these obligations.

System banks have requested
authority to invest in municipal revenue
bonds. These bonds are not supported
by the taxation powers of the obligor
and are repayable from fee income and
other sources of revenue. Although
many municipal revenue bonds are
highly rated by NRSROs and are
actively traded in secondary markets,
others are not. The universe of
municipal revenue bonds is also
diverse, and effective regulation of
System investment in these securities
could be difficult. For these reasons, the
FCA requests comments on how it could
permit these investments while limiting
risks to System institutions.
Specifically, the FCA solicits comments
on how the regulation could establish:
(1) Criteria for determining which
revenue bonds are suitable for meeting
the investment purposes in §615.5132;
and (2) an appropriate limit on the
amount of these investments.

D. International and Multilateral
Development Banks

Obligations of the International Bank
for Reconstruction and Development
(World Bank) are eligible investments

8 See FCA BL-038, “Guidance Relating to
Investment Activities,” (November 26, 1997).

under existing §615.5140(a)(3). The
FCA's proposal expands the scope of
this provision to include the obligations
of other international and multilateral
development banks (such as the Inter-
American Development Bank and the
North American Development Bank) in
which the United States is a voting
shareholder. This amendment
recognizes other highly rated banks that
work in concert with the World Bank to
promote development in various
countries.

E. Money Market Instruments

Several provisions of existing
§615.5140(a) authorize investments in
negotiable certificates of deposit,
Federal funds, bankers acceptances,
prime commercial paper, and
repurchase agreements. These money
market instruments have high credit
quality and short maturities.
Additionally, they can be sold on active
secondary markets prior to maturity.
These qualities make them highly liquid
and valuable as collateral. Accordingly,
the FCA proposes to group all money
market instruments together into a
single regulatory provision,
§615.5140(a)(4). Since these money
market instruments pose limited risks to
investors, the FCA believes that this
regulation should no longer impose
specific limitations on the amounts of
negotiable certificates of deposit,
Federal funds, bankers acceptances, and
prime commercial paper that each FCS
institution could hold in its investment
portfolio. However, § 615.5140(b)(3)
continues to restrict the amount that an
FCS institution could invest with a
single obligor or institution to 20
percent of its total capital. The FCA is
also proposing to omit the definitions of
negotiable certificates of deposit,
Federal funds, and Term Federal funds
from existing § 615.5131 because the
meanings of these instruments are
commonly understood by participants
in the money markets. Additionally, the
FCA has relocated the definitions of
prime commercial paper and repurchase
agreements from existing §615.5131 to
proposed §615.5140(a)(4) so these
regulations are easier to read.

The FCA proposes to omit specific
references to Eurodollar and Yankee
certificates of deposits from §615.5131
and §615.5140 because proposed
§615.5140 (a)(4)(i) is sufficiently broad
to permit investment in both of these
instruments. The provision in existing
§615.5140(a)(5) regarding deposit
insurance for domestic and Yankee
certificates of deposit became redundant
in 1996 when the FCA amended
§615.5140(a)(1) to specifically cover
Federal insurance of private debt
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obligations.® Deposit insurance usually
is not a consideration when an FCS
institution purchases negotiable
Eurodollar certificates of deposit
because only a small portion of its
investment is typically insured.

System banks requested authority to
invest in Eurodollar time deposits. A
Eurodollar time deposit is a non-
negotiable deposit denominated in
United States dollars that is issued by
an overseas branch of a United States
bank or by a foreign bank outside the
United States. The riskiness of
Eurodollar time deposits depends on
both the creditworthiness of the issuing
bank and the foreign country where the
deposit is located. Financial institutions
generally use Eurodollar time deposits
as an alternative to Federal funds. Most
Eurodollar time deposits mature within
180 days.

The FCA agrees that Eurodollar time
deposits are suitable for investing short-
term surplus funds and interest rate risk
management. However, the FCA
proposes several safety and soundness
constraints for Eurodollar time deposits
because these instruments are not
negotiable and they are held at
depository institutions outside of the
United States. Specifically, proposed
8§615.5140(a)(4)(ii) allows each FCS
institution to invest in Eurodollar time
deposits that mature within 90 days and
that are issued by depository
institutions that maintain the highest
short-term issuer credit rating by an
NRSRO. In addition, proposed
8615.5140(b)(2) further requires
Eurodollar time deposits to be held at
depository institutions located in
foreign countries that maintain the
highest sovereign rating for political and
economic stability. The FCA also
proposes to limit investments in
Eurodollar time deposits to 20 percent
of an FCS institution’s total investment
portfolio to control concentration risk in
these non-negotiable instruments.

System banks also requested authority
to invest in certificates of deposits that
mature within 3 years but contain a put
option that enables the investor to
require the depository institution to
repurchase the instrument. The FCA’s
research reveals that the market for
certificates of deposits with embedded
put options is almost nonexistent, and
no commercial banks have issued these
instruments in several years. These
instruments are neither liquid nor
traded in active secondary markets.
Commercial banks have engineered the
few existing certificates of deposits with
put options for specific customers.
Therefore, the FCA has not added these

9See 61 FR 67187 (December 20, 1996).

instruments to the list of eligible
investments in the proposed rule.

Prime commercial paper remains an
eligible investment under the proposed
regulations. The FCA has redesignated
§615.5140(a)(7) as §615.5140(a)(4)(iii).

The FCA proposes to expand the
types of collateral that support eligible
repurchase agreements. System banks
have asserted that the FCA’s investment
eligibility criteria limit their ability to
participate in the repurchase agreement
market because market participants are
often unwilling to post collateral that
specifically complies with the
investment criteria in existing
§615.5140. The FCA acknowledges that
repurchase transactions can be a
valuable tool for investing short-term
surplus funds, and they are relatively
safe due to short maturities, high quality
of collateral, and collateral margin
requirements. For this reason, the FCA
proposes to amend this regulation. The
proposed regulatory approach will
allow more latitude to participate in this
market, while maintaining essential
safety and soundness controls.

Redesignated §615.5140(a)(4)(iv)
permits each FCS institution to invest in
repurchase agreements where the FCS
institution agrees to purchase
marketable securities subject to a legal
agreement that requires the counterparty
to repurchase the same or identical
securities at a specific price within 100
days or less. Any securities held as
collateral in connection with repurchase
agreements must be either eligible
investments authorized by this section
or other marketable securities that are
rated in the highest credit rating
category by an NRSRO. In the event that
the counterparty defaults on the
agreement and the FCS institution takes
possession of the collateral, the
divestiture requirements in existing
8§615.5142 (redesignated as proposed
§615.5143) apply to any collateral that
fails to qualify as an eligible investment
under §615.5140(a).

In 1995, the FCA approved a System
request to invest in Master Notes
pursuant to existing § 615.5140(a)(11),
which permits the FCA to authorize
additional investments on a case-by-
case basis. As requested, the FCA
proposes § 615.5140(a)(4)(v) to codify
System institutions’ authority to invest
in Master Notes.10 The proposed
regulation authorizes investments in

10 Master Notes are interest-bearing unsecured
promissory notes that are issued by institutions to
investors under a master note agreement. The most
common type of master note agreement is a
variable-amount note which is a type of open-ended
commercial paper that allows the investment and
withdrawal of funds on a daily basis and pays a
daily interest rate tied to the commercial paper rate.

Master Notes that: (1) Are executed with
a domestic counterparty that maintains
the highest issuer short-term credit
rating by an NRSRO; and (2) mature
overnight or within 270 days under a
callable contract. The FCA also
proposes to increase the portfolio limit
on Master Notes from 15 to 20 percent
of the FCS institution’s investment
portfolio.

F. Mortgage Securities

1. Overview

Currently, 8615.5140(a)(2) authorizes
investment in mortgage securities that
are issued or guaranteed by the
Government National Mortgage
Association (Ginnie Mae or GNMA), the
Federal National Mortgage Association
(Fannie Mae or FNMA), and the Federal
Home Loan Mortgage Corporation
(Freddie Mac or FHLMC). CMOs that are
collateralized by mortgage securities of
GNMA, FNMA and FHLMC are also
expressly authorized under the current
regulations, even though they are
packaged, issued, and sold under a
private label.11 Under the existing
regulation, eligible mortgage securities
must either reprice within 1 year or
comply with the stress tests specified in
§615.5140(a)(2)(iii).12 System banks
may hold mortgage securities that are
issued or fully guaranteed by Ginnie
Mae without restriction as to amount.
However, the existing regulation
restricts mortgage securities that are
issued or fully guaranteed by Fannie
Mae and Freddie Mac to 50 percent of
each bank’s total investments.

System banks seek further
opportunities to invest in the mortgage
securities market because of the high
credit quality and liquidity of these
securities. In particular, Farm Credit
banks have requested authority to invest
in mortgage securities that are
collateralized by loans that do not
comply with the FNMA and FHLMC
underwriting standards and certain
stripped mortgage-backed securities
(SMBS). Recently, System banks
petitioned the FCA to repeal the
portfolio limit on Fannie Mae and
Freddie Mac mortgage securities. This
request also suggested that the revised
regulation authorize FCS institutions to
invest in mortgage securities that are
rated within the two highest investment
credit grades by an NRSRO. The

11 See 58 FR 63035, (November 30, 1993). Private
label mortgage securities are issued by commercial
banks, thrifts, and private conduits. Unlike agency
securities, private label mortgage securities must be
registered with the SEC.

12 Section 615.5174 permits Farm Credit banks
and associations to invest in mortgage-related
securities that are guaranteed by the Federal
Agricultural Mortgage Corporation (Farmer Mac).
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proposed rule permits investment in a
greater variety of mortgage securities,
subject to essential safety and
soundness constraints.

2. Limits on FNMA and FHLMC
Mortgage Securities

As previously noted, System banks
requested that the FCA repeal the 50-
percent investment portfolio limit on
mortgage securities that are issued or
guaranteed as to principle and interest
by FNMA and FHLMC. System banks
commented that no other financial
institution regulatory agency places
restrictions on the credit exposure to
GSEs and that exposure limits on these
securities should be left to the
discretion of each bank.

At this time, the FCA does not
propose to repeal the existing portfolio
limits for FNMA and FHLMC mortgage
securities. As explained in greater detail
below, the proposed regulation
significantly expands the authority of
System institutions to purchase and
hold mortgage securities. The FCA’s
proposal will permit System institutions
to invest, for the first time, in non-
agency mortgage securities. Under
certain circumstances, System banks
would also be able to hold mortgage
derivative products, such as SMBS, for
interest rate risk management.
Additionally, the new regulations will
enable System institutions to rely on
alternate stress tests for measuring the
price sensitivity of mortgage securities.

The FCA agrees with System
commenters that the board and
management of each FCS institution
should establish risk exposure limits for
all mortgage securities. A regulatory
portfolio limit on FNMA and FHLMC
mortgage securities does not absolve an
institution’s board or management of its
responsibility to establish risk
parameters that are based on the
institution’s unique risk-bearing
capacity. The FCA also expects each
FCS institution to maintain a well-
diversified investment portfolio,
regardless of whether these regulations
impose a portfolio cap on particular
classes of investments.

Regulatory portfolio limits enhance
safety and soundness by limiting credit
exposure, promoting diversification of
System investment portfolios, and
curtailing investments in securities that
may exhibit considerable interest rate or
liquidity risks. The FCA invites further
comment about this issue.

3. Non-agency Mortgage Securities

The size and liquidity of the non-
agency mortgage securities market has
increased markedly since the
implementation of the current

regulations in 1993. The largest sector of
the non-agency market is comprised of
securities that are collateralized by
“jumbo’” mortgages with principal
amounts that exceed the maximum
limits for FNMA and FHLMC
programs.13

The credit quality and liquidity of any
particular non-agency mortgage security
are dependent upon a myriad of factors,
including the type of collateral and the
structure, term, and originator of the
issue. Non-agency mortgage securities
are not explicitly or implicitly
guaranteed by the United States, so
these instruments typically require
credit enhancements to receive a high
rating. Credit enhancement is usually
provided by some combination of issuer
or third-party guarantee, letter of credit,
over-collateralization, pool insurance, or
subordination. As a result of these credit
enhancements, highly rated non-agency
mortgage securities enjoy low default
rates.

The FCA determines that non-agency
mortgage securities that maintain the
highest credit rating by an NRSRO have
sufficient protections against default
risk. Proposed § 615.5140(a)(5)(ii)
permits each System institution to
invest in mortgage securities that are
offered by private sector entities. Under
this proposal, privately issued mortgage
securities are eligible investments for
System institutions if they are rated in
the highest rating category by an NRSRO
and they are collateralized by qualifying
residential mortgages, meeting the
requirements of the Secondary Mortgage
Market Enhancement Act of 1984
(SMMEA).14 Prior to investing in such
securities, every System bank must
subject each non-agency mortgage
security to stress testing in accordance
with §615.5141. Non-agency mortgage
securities cannot exceed 15 percent of
each institution’s total investments.
Furthermore, mortgage securities that
are issued by any party other than
Ginnie Mae cannot exceed 50 percent of
each institutions’ total investments.
This amendment balances the System’s

13 Several other asset classes in the non-agency
MBS market exist, including: (1) Housing and
Urban Development paper; (2) high loan-to-value
loans; (3) Community Reinvestment Act loans; and
(4) loans to borrowers with conforming loan
balances with other features that prevent agency
securitization, such as low documentation, self-
employment, and unique property features.

14The proposed rule allows investments in
mortgage securities that are offered and sold
pursuant to section 4 (5) of the Securities Act of
1933, 15 U.S.C. 77d(5), or are residential mortgage
related securities within the meaning of section 3
(a) (41) of the Securities Exchange Act of 1934, 15
U.S.C. 78c(a) (41). SMMEA amended several
statutes to encourage private sector investment in
certain mortgage-related securities. See Pub. L. 98—
440, 98 Stat. 1689, October 3, 1984.

request for a broader selection of
mortgage securities with appropriate
safety and soundness restraints.

4. Fixed-rate Mortgage Pass-through
Securities

Currently, fixed-rate mortgage
securities are eligible investments for
System institutions if they satisfy the
three-pronged stress test in existing
§615.5140(a)(2)(ii).15 This stress test
provides a basic method for measuring
the price sensitivity of a mortgage
security to changes in interest rates.16
System banks requested that the FCA
repeal the requirement in existing
§615.5140(a)(2) that subjects mortgage
pass-through securities to the stress test.
The Farm Credit banks asserted that
interest rate risk in mortgage pass-
through securities is easier to model and
analyze and other federally regulated
financial institutions are not subject to
similar requirements.

The FCA believes that stress testing of
all mortgage securities is a necessary
discipline that enables each System
institution to better understand and
manage the risks inherent in these
instruments. Therefore, the FCA does
not incorporate the System’s suggestion
in this proposal. However, as discussed
below, the FCA proposes significant
changes to the stress-testing
requirements for mortgage securities.

5. Other Mortgage-derivative Products

The FCA also plans to repeal existing
88615.5131(r) and (s), 615.5140(a)(2)(v),
and certain provisions in §615.5174(c)
that explicitly ban investments in SMBS
and inverse floating-rate debt classes.1?
System banks claim that the explicit ban
on SMBS is overly broad and, as a

15 A recent FCA bookletter explains the authority
of System banks to invest in fixed-rate mortgage
securities that convert to adjustable rate securities.
See BL-038, “Guidance Relating to Investment
Activities,” (November 26, 1997).

16 Under existing § 615.5140(a)(2)(ii), each fixed-
rate mortgage security must have a weighted
average life (WAL) of 5 years or less, and changes
in its WAL and price cannot exceed specified
percentages, assuming parallel and sustained shift
in interest rates of 300 basis points.

17 Existing 8 615.5131(r) defines SMBS as
““securities created by segregating the cashflows
from the underlying mortgages or mortgage
securities to create two or more new securities, each
with a specified percentage of the underlying
security’s principal payments, interest payments, or
combination of the two.”” Furthermore, existing
§615.5140(a)(2)(v)(A) and 615.5174(c) specifically
prohibit System banks from acquiring SMBS that
are issued by GNMA, FNMA, FHLMC, and the
Farmer Mac. When the existing regulations were
adopted, the FCA reasoned that SMBS exhibit
extreme price volatility to shifting interest rates,
and therefore, these instruments were not suitable
for maintaining a liquidity reserve or managing
interest rate risk. See 56 FR 65091, 65096
(December 18, 1991); 58 FR 63034, 63046
(November 30, 1993).
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result, it excludes securities with
limited interest rate risk. The FCA
concludes that the explicit regulatory
ban on certain mortgage-derivative
products is unnecessary because all
mortgage securities are subject to stress-
testing requirements under both the
current and proposed rules. The degree
of price sensitivity that a mortgage
security exhibits to changes in market
interest rates is influenced by its unique
characteristics. A System institution
should determine whether a particular
mortgage security meets its risk
management objectives by using
analytical techniques and
methodologies that effectively evaluate
how interest rate changes will affect
prepayments and cashflows of the
instrument.

Repeal of these regulatory restrictions
will afford each System institution
greater latitude to manage interest rate
risks in the investment portfolio and its
balance sheet. Although certain
mortgage derivative products are risky
because their prices may be subject to
substantial fluctuations, the FCA
recognizes that they can also be useful
tools for reducing interest rate risk.
Successful risk management of these
instruments requires a thorough
understanding of the principles that
govern the pricing of these instruments.
In general, FCA would view it as an
unsafe and unsound practice to hold
SMBS and inverse floaters for any
purpose other than to reduce specific
interest rate risks. Management must
document, prior to purchase and each
quarter thereafter, that the mortgage
derivative product is reducing the
interest rate risk of a designated group
of assets or liabilities and the interest
rate risk of the institution. However, if
such an instrument exhibits only
minimal price sensitivity under the
stress test in proposed §615.5141, a
System institution would be allowed to
purchase and hold the instrument for
other purposes permitted by existing
§615.5132.

6. Stress-testing Requirements

Although credit risk on highly rated
mortgage securities is minimal, these
securities may expose investors to
significant interest rate risk. Since
borrowers may prepay their mortgages,
investors may not receive the expected
cashflows and returns on these
securities. Numerous factors influence
the cashflow pattern and price
sensitivity of mortgage securities.
Prepayments on these securities are
affected by the spread between market
rates and the actual interest rates of
mortgages in the pool, the path of
interest rates, and the unpaid balances

and remaining terms to maturity on the
mortgage collateral. The price behavior
of a mortgage security also depends on
whether the security was purchased at

a premium or at a discount. Therefore,
each System institution needs to employ
appropriate analytical techniques and
methodologies to measure and evaluate
interest rate risk inherent in mortgage
securities. More specifically, prudent
risk management practices require every
System institution to examine the
performance of each mortgage security
under a wide array of possible interest
rate scenarios. For these reasons, the
FCA continues to believe that
appropriate stress testing of all mortgage
securities is necessary to gain a full
understanding of the risks inherent in
the instruments.

Originally, FCS banks requested
technical modifications to FCA’s
existing regulatory stress test. System
banks subsequently requested that the
FCA repeal the regulatory stress test
after the FFIEC rescinded a policy
statement that required depository
institutions to stress test mortgage
derivative products.18 The System
banks commented that the FCA should
make its regulatory approach consistent
with the FFIEC’s new policy.

In response, the FCA proposes
significant changes to existing
requirements for evaluating the price
sensitivity of mortgage securities and
determining their suitability. The FCA’s
revised regulatory approach reflects
improvements in prepayment models
and methodologies for evaluating and
measuring the price sensitivity of a
security. Specifically, this proposal
would enable each FCS institution to
choose between two alternative
approaches for measuring and
evaluating the price sensitivity of
mortgage securities to interest rate
fluctuations.

Under the first option, an FCS
institution may continue to use a
modified version of the existing three-
pronged stress test. The FCA proposes
to modify the third prong of the stress
test, which establishes a price
sensitivity limit for mortgage securities.
Under proposed §615.5141(a)(3), the
estimated change in the price of the
security cannot exceed 13 percent due
to an immediate and sustained parallel
shift in the yield curve of plus or minus
300 basis points. This revision, which
was originally requested by System
banks, corrects an inconsistency in the
test that may arise under certain interest
rate scenarios. This change affords more
latitude for investment in mortgage
securities.

18 See 63 FR 20191 (April 23, 1998).

Proposed §615.5141(b) allows the use
of alternative stress tests to evaluate the
price sensitivity of investments in
mortgage securities. The FCA is
permitting alternative stress tests
because new risk management
technologies better enable investors to
measure interest rate risks in complex
mortgage securities. Alternative stress
tests must be able to measure the price
sensitivity of mortgage instruments over
different interest rate/yield curve
scenarios prior to purchase and each
quarter thereafter. The methodology that
an FCS institution uses to analyze
mortgage securities must be
commensurate with the complexity of
the instrument’s structure and
cashflows. For example, a pre-purchase
analysis may show the effect of an
immediate and parallel shift in the yield
curve of plus and minus 100, 200, and
300 basis points. Depending on the
instrument’s complexity, such analysis
may encompass a wider range of
scenarios, including non-parallel
changes in the yield curve. A
comprehensive analysis may also take
into consideration other relevant factors,
such as interest rate volatility and
changes in credit spreads. The
methodology used to evaluate an
instrument’s price sensitivity should
enable management to determine that
the particular mortgage security: (1) Is
compatible with the objectives and risk
limits in the institution’s investment
policies; and (2) does not expose capital
and earnings to excessive risk.

An FCS institution employing
internal models for valuation and risk
measurement of mortgage securities
should have adequate procedures to
validate the models and periodically
review all elements of the modeling
process, including assumptions and risk
measurement methodologies and
techniques. Any FCS institution that
relies on third parties for valuation and
risk measurement must understand the
assumptions and techniques used. All
analysis must be available for review by
the Office of Examination of the FCA.

7. Other Technical Changes

The FCA proposes to replace the
definitions of “CMOs,” ‘““mortgage-
backed securities,” and “REMICs” in
existing §615.5131(e), (1), and (p) with
a single definition of ‘““mortgage
securities” in proposed §615.5131(i),
which encompasses mortgage pass-
through securities and all mortgage
derivative products. Although proposed
§615.5131(i) continues to refer to CMOs
and REMICS, the FCA has omitted
specific regulatory definitions for these
securities from the regulation because
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their meanings are commonly
understood in the financial markets.

The FCA proposes to relocate the
applicable regulatory provision
governing ARM securities from
§615.5140(a)(2)(ii) to §615.5141 and to
delete the definition of “*adjustable-rate
mortgage” in existing § 615.5131(b)
because it is redundant.

G. Corporate Debt Obligations and ABS

Currently, corporate debt obligations
and ABS are subject to a single
regulatory provision, existing
§615.5140(a)(8). Under the existing
regulation, corporate bonds and ABS,
combined, cannot exceed 15 percent of
the total investments of each FCS
institution. Under this proposal,
corporate bonds and ABS would be
governed by separate regulatory
provisions, and the portfolio cap for
each category would be 20 percent of
total outstanding investments. The
FCA'’s proposal to expand the portfolio
limits for these two investments
provides every FCS institution with
greater flexibility to invest in these
securities within reasonable risk
diversification parameters.

Existing 8 615.5140(a)(8)(ii) authorizes
each FCS institution to invest in ABS
that mature in 5 years, are collateralized
by loans on new automobiles (CARs) or
credit card receivables (CARDs), and
maintain the highest investment grade
credit rating by an NRSRO. The FCA
adopted §615.5140(a)(8)(ii) in 1993
when CARs and CARDs comprised
approximately 80 percent of the ABS
market and other types of ABS were not
actively traded in the secondary
markets.19

The scope and depth of the ABS
market has expanded rapidly since
1993. As a result, System banks have
requested authority to invest in ABS
that are collateralized by other types of
assets. Originally, System banks
petitioned the FCA for authority to
purchase and hold ABS that are secured
by home equity loans, manufactured
housing loans, agricultural equipment
loans, student loans, and wholesale
dealer automobile loans. Subsequently,
System banks requested that the FCA
amend the regulation so it places no
restrictions on the types of collateral
that securitize ABS. System banks assert
that a high credit rating is more
indicative of an ABS’s liquidity than its
underlying collateral. Farm Credit banks
also suggested that the FCA revise the
maturity limits on ABS to permit fixed-
rate ABS that have both a final maturity
of 7 years or less and a WAL of 5 years
or less, and floating-rate ABS that have

19 See 58 FR 63034, 63050 (November 30, 1993).

both a final maturity of 10 years or less
and a WAL of 7 years or less.

This proposal adopts a modified
version of the System’s original
recommendation.20 Proposed
§615.5140(a)(6) would authorize
investment in ABS that are
collateralized by CARs, CARDs, home
equity loans, manufactured housing
loans, equipment loans, student loans,
and wholesale dealer automobile loans.
The FCA emphasizes that securities
collateralized by home equity loans are
ABS, not mortgage securities, under this
proposal. The FCA finds that the market
for these types of ABS is sufficiently
developed and that these securities are
suitable for meeting the objectives of
§615.5132. This broad array of ABS
should provide FCS institutions with an
ample selection of highly rated, fixed-
income investments that have relatively
stable cashflows.

Under proposed § 615.5140(a)(6), FCA
specifies that the WAL for all eligible
ABS cannot exceed 5 years and the final
maturity cannot exceed 7 years. The
FCA proposes to extend the final
maturity from 5 to 7 years in recognition
that ABS with final maturities of 7 years
typically have much shorter WALs. This
approach has the added advantage of
facilitating comparisons between
amortizing ABS and other fixed-income
securities. The FCA does not adopt the
System’s suggestion regarding the
maturity of adjustable-rate ABS for two
reasons. Most ABS have final maturities
that are shorter than the timeframe
recommended by Farm Credit banks.
Other factors, such as the frequency of
repricing, periodic and life-time interest
rate caps and the index to which the
instrument is tied are important
determinants of how the instrument will
perform. Therefore, the FCA requests
comments on how the regulations could
address maturity limits for adjustable
ABS.

The FCA anticipates that there will be
further growth in the ABS market and
active secondary markets will ultimately
develop for ABS that are backed by
other types of collateral. Thus, the FCA
also requests comments on how it could
develop a more flexible final regulation
that would enable the regulator to
establish criteria for determining the
suitability of new types of ABS that
financial markets may create.

The FCA proposes no substantive
changes to the regulatory provisions that
govern investments in corporate debt
obligations. Under this proposal,

20 Although the System’s recommendation did
not address the credit rating for ABS, the FCA
proposes to retain the requirement in the existing
regulation that all eligible ABS maintain the highest
credit rating by an NRSRO.

existing §615.5140(a)(8)(i) will be
redesignated as § 615.5140(a)(7).

H. Shares in Investment Companies

The FCA believes that investment
companies provide System institutions
with another convenient method to
diversify and manage risks. Therefore,
the FCA proposes to authorize
investment in shares of any investment
company that is registered under section
8 of the Investment Company Act of
1940, 15 U.S.C. 80a-8, as long as the
investment company’s portfolio consists
exclusively of securities that are
authorized by § 615.5140. Prior to
investing in a particular investment
company, an FCS institution would be
required by proposed §615.5140(a)(8) to
evaluate the investment company’s risk
and return objectives. As part of this
evaluation, the FCS institution should
determine whether the investment
company’s use of financial derivatives is
consistent with its investment policies.
For instance, the FCA would generally
view it an unsafe and unsound practice
for an FCS institution to invest in an
investment company that uses financial
derivatives for speculative purposes
rather than as a risk management tool.
Every System institution should
maintain appropriate documentation on
each investment, including a prospectus
and analysis, so its investment and
selection process can be audited and
examined.

Proposed § 615.5140(b)(5) addresses
how the obligor and portfolio
limitations in 8 615.5140(b)(3) and (b)(4)
apply to an FCS institution’s interest in
an investment company. Generally,
proposed § 615.5140(b)(5)(i) requires
combining the institution’s direct
holdings of an eligible investment with
its pro rata interest in the same type of
instrument in the portfolio of an
investment company for the purpose of
complying with §615.5140(b)(3),
(b)(4)(i), and (b)(4)(ii). The FCA notes
that aggregation is required only if this
regulation subjects a particular
investment to an obligor or portfolio
limit. For example, prime commercial
paper is subject to an obligor limit, but
not a portfolio limit. As a result, the
regulation requires aggregation to ensure
that no more than 20 percent of an FCS
institution’s total capital is invested in
the prime commercial paper of any
single obligor. However, no regulatory
restriction applies to the amount of
prime commercial paper that an FCS
institution may hold in its investment
portfolio, either directly or through an
investment company.

Proposed § 615.5140(b)(5)(ii) carves
out two exceptions to this aggregation
rule. The first exception applies to the
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obligor limit, while the second
exemption covers portfolio restrictions.
Under §615.5140(b)(5)(ii)(A), an FCS
institution may elect not to combine its
pro rata interest in a particular security
in an investment company with its
direct holdings of securities that are
issued by the same obligor if the
investment company’s holdings of the
securities of any one issuer do not
exceed 5 percent of its total portfolio.
Pursuant to § 615.5140(b)(5)(ii)(B), an
FCS institution may elect not to
combine its pro rata interest in a type
of security in an investment company
with its direct holding of a class of
securities that are subject to the
portfolio limits if its shares in a
particular investment company do not
exceed 10 percent of its total
investments.

I. Other Eligible Investments

The FCA proposes to redesignate
existing §615.5140(a)(11) as
8615.5140(a)(9). This proposal contains
no substantive amendments to this
provision, which allows the purchase of
other short-term investments, as
authorized by the FCA that are
marketable and highly rated by an
NRSRO. Whenever possible, the FCA
seeks to repeal regulatory prior-approval
requirements that are not mandated by
the Act. The FCA requests comments on
how the final regulation could permit
FCS institutions, under certain
circumstances, to invest in short-term,
highly rated, marketable securities that
are not expressly authorized by
§615.5140 without requiring Agency
approval.

IV. Technical Amendments

The FCA proposes several conforming
amendments to § 615.5174 relating to
investments in securities issued by
Farmer Mac. The terminology for
mortgage securities has been revised so
that it is consistent with proposed
amendments to §615.5131.

The FCA proposes to repeal the
definitions of “‘asset-liability
management,” “Federal funds,”
“interest rate risk,” ““market value of
equity,” “‘net interest income,” “‘total
capital,” and “weighted average
maturity” in §615.5131 because the
meanings of these terms are commonly
understood in financial markets.
Separately, the FCA has redefined
“absolute final maturity” in
§615.5131(a) as “final maturity” in
proposed § 615.5131(c).

The FCA also proposes to repeal
§615.5142(a) and remove the
designation from paragraph (b) because
this provision is obsolete. Existing
§615.5142(a) pertains to the divestiture

of investments that were rendered
ineligible when the FCA originally
adopted these regulations in 1993.

List of Subjects in 12 CFR Part 615

Accounting, Agriculture, Banks,
banking, Government securities,
Investments, Rural areas.

For the reasons stated in the
preamble, part 615 of chapter VI, title 12
of the Code of Federal Regulations is
proposed to be amended to read as
follows:

PART 615—FUNDING AND FISCAL
AFFAIRS, LOAN POLICIES AND
OPERATIONS, AND FUNDING
OPERATIONS

1. The authority citation for part 615
continues to read as follows:

Authority: Secs. 1.5, 1.7, 1.10, 1.11, 1.12,
22,23,24,25,2.12,3.1,3.7,3.11, 3.25, 4.3,
4.3A,4.9,4.14B, 4.25,5.9, 5.17, 6.20, 6.26,
8.0, 8.3, 8.4, 8.6, 8.7, 8.8, 8.10, 8.12 of the
Farm Credit Act (12 U.S.C. 2013, 2015, 2018,
2019, 2020, 2073, 2074, 2075, 2076, 2093,
2122, 2128, 2132, 2146, 2154, 21544, 2160,
2202b, 2211, 2243, 2252, 2278b, 2278b-6,
2279aa, 2279aa—3, 2279aa—4, 2279aa—6,
2279aa-7, 2279aa—8, 2279aa—10, 227%aa-12);
sec. 301(a) of Pub. L. 100-233, 101 Stat. 1568,
1608.

2. Subpart E is amended by revising
the heading to read as follows:

Subpart E—Investment Portfolio
Management

3. Section 615.5131 is revised to read
as follows:

8§615.5131 Definitions.

For purposes of this subpart, the
following definitions shall apply:

(a) Asset-backed securities (ABS)
mean investment securities that provide
for ownership of a fractional undivided
interest or collateral interests in specific
assets of a trust that are sold and traded
in the capital markets. For the purposes
of this subpart, ABS exclude mortgage
securities that are defined in
§615.5131(i).

(b) Eurodollar time deposit means a
non-negotiable deposit denominated in
United States dollars and issued by an
overseas branch of a United States bank
or by a foreign bank outside the United
States.

(c) Final maturity means the last date
on which the remaining principal
amount of a security is due and payable
(matures) to the registered owner. It
shall not mean the call date, the
expected average life, the duration, or
the weighted average maturity.

(d) General obligations of a State or
political subdivision means:

(1) The full faith and credit
obligations of a State, the District of

Columbia, the Commonwealth of Puerto
Rico, a territory or possession of the
United States, or a political subdivision
thereof that possesses general powers of
taxation, including property taxation; or

(2) An obligation payable from a
special fund or by an obligor not
possessing general powers of taxation
when an obligor possessing general
powers of taxation, including property
taxation, has unconditionally promised
to make payments into the fund or
otherwise provide funds to cover all
required payments on the obligation.

(e) Liquid investments are assets that
can be promptly converted into cash
without significant loss to the investor.
In the money market, a security is liquid
if the spread between bid and ask prices
is narrow and a reasonable amount can
be sold at those prices.

(f) Loans are defined by §621.2(f) of
this chapter and are calculated quarterly
(as of the last day of March, June,
September, and December) by using the
average daily balance of loans for the
quarter then ended.

(9) Market risk means the risk to the
bank’s financial condition resulting
from a decline in value of its holdings
arising from changes in interest rates or
market prices. A bank’s exposure to
market risk can be measured by
assessing the effect of changing rates
and prices on either earnings or
economic value of an individual
instrument, a portfolio, or the entire
institution.

(h) Marketable investment means an
asset that can be sold with reasonable
promptness at a price that reasonably
reflects its fair value in an active and
universally recognized secondary
market.

(i) Mortgage securities means
securities that are either:

(1) Collateralized with residential
mortgage loans (excluding home equity
loans) that represent ownership of a
fractional undivided interest in a
specific pool of mortgages (commonly
known as pass-through securities or
participation certificates), or

(2) A multi-class, pay-through bond
backed by a pool of residential mortgage
pass-through securities or residential
mortgage loans (including securities
commonly known as collateralized
mortgage obligations and real estate
mortgage investment conduits).

(j) Nationally Recognized Statistical
Rating Organization (NRSRO) means a
rating organization that the Securities
and Exchange Commission has
recognized as an NRSRO.

(k) Weighted average life (WAL)
means the average time to receipt of
principal, weighted by the size of each
principal payment. Weighted average
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life for mortgage and asset-backed
securities is calculated under specific
prepayment assumptions.

4. Section 615.5133 is revised to read
as follows:

§615.5133 Investment portfolio
management.

The board of directors of each Farm
Credit bank is responsible for adopting
written policies for managing the bank’s
investment activities. The board of
directors shall also ensure that the
bank’s investments are safely and
soundly managed in accordance with
the written policies and that appropriate
internal controls are in place to
preclude investment actions that
undermine the solvency and liquidity of
the bank. Written investment policies
must address the purposes and
objectives of investments, risk
parameters, delegations of authority,
and reporting requirements. Annually,
the board of directors of each Farm
Credit bank shall review its investment
policies to determine whether objectives
and risk exposure limits continue to be
appropriate for the bank.

(a) Risk parameters. The investment
policies shall establish risk limits and
diversification requirements for the
various classes of eligible investments
and the entire investment portfolio. Risk
parameters shall be based on the Farm
Credit bank’s institutional objectives,
capital position, and its tolerance for
risk. The policies must identify the
types and quantity of investments that
the bank will hold to achieve its
objectives and control credit, market
liquidity, and operational risks.

(1) Credit risk. The bank’s investment
policies shall establish:

(i) Credit quality standards, limits on
counterparty risk, and risk
diversification requirements that limit
concentrations based on a single or
related counterparties, a geographical
area, industries or obligations with
similar characteristics.

(ii) Criteria for selecting brokers,
dealers, and investment bankers
(collectively, securities firms). The
policy shall also set limits on the
amounts and types of transactions that
the bank shall execute with authorized
securities firms. The board of directors
shall annually review management’s
selection of securities firms and
limitations on transactions with such
securities firms.

(iii) Collateral margin requirements on
repurchase agreements.

(2) Market risk. The bank’s investment
policies shall set market risk limits for
the institution, the investment portfolio
or specific types of investments
pursuant to the regulations in this

chapter and guidance by the Farm
Credit Administration.

(3) Liquidity risk. The bank’s policies
shall describe the liquidity
characteristics of investments used to
accomplish institutional objectives and
its liquidity needs sufficient to comply
with the requirements of §615.5134.

(4) Operational risk. The bank’s
policy shall address operational risks,
including delegations of authority and
internal controls in accordance with
paragraphs (b) and (c) of this section.

(b) Delegations of authorities. All
delegations of the management of the
bank’s investments to specific personnel
or committees shall state the extent of
management’s authority and
responsibilities.

(c) Internal controls. Each Farm Credit
bank shall:

(1) Establish appropriate internal
controls to detect and prevent loss,
fraud, embezzlement, conflicts of
interest, and unauthorized investments
and ensure compliance with policies
established by the board.

(2) Ensure that a separation of duties
and supervision exists between
personnel executing investment
transactions and those responsible for
approving, revaluating, and overseeing
the bank’s investments.

(3) Maintain management information
systems that are commensurate with the
level and complexity of the bank’s
investment activities.

(d) Securities valuation. Each Farm
Credit bank shall:

(1) Verify the value of any security
(except new issues) that it purchases or
sells from a source that is independent
of the broker, dealer, counterparty, or
other intermediary in the specific
transaction.

(2) Determine, at least monthly, the
fair value of each security in its
portfolio and the fair value of the
portfolio as a whole.

(3) Perform evaluations of the credit
quality and price sensitivity to changes
in market interest rates of all
investments held in its portfolio prior to
purchase and on an ongoing basis.

(e) Reports to the board. Reports on
the performance and risk of each
investment and the investment portfolio
shall be made to the board of directors
or a committee thereof each quarter.
Reports shall identify potential risk
exposure to changes in market interest
rates and other factors that may affect
the value of the bank’s investment
holdings. Each report shall discuss how
investments affect the bank’s overall
financial condition and evaluate
whether the performance of the
investment portfolio effectively achieves
the objectives established by the board

of directors. Any deviations from the
board’s policies shall be specifically
identified in the report.

5. Section 615.5134 is amended by
revising paragraph (b) to read as follows:

§615.5134 Liquidity reserve requirement.
* * * * *

(b) All investments held for the
purpose of meeting the liquidity reserve
requirement under this section shall be
free of lien.

* * * * *

6. Section 615.5140 is revised to read

as follows:

§615.5140 Eligible investments.

(a) Farm Credit banks are authorized
to hold the following types of eligible
investments, denominated in United
States dollars, to comply with the
requirements of §§615.5132, 615.5134,
and 615.5135 of this subpart:

(1) Treasury and agency securities.
Obligations of the United States; full-
recourse obligations, other than
mortgage securities, of agencies,
instrumentalities or corporations of the
United States, or debt obligations of
other obligors that are fully insured or
guaranteed as to both principal and
interest by the United States, its
agencies, instrumentalities, or
corporations.

(2) General obligations of a State or
political subdivision that mature within
10 years and are rated in one of the
three highest credit rating categories by
an NRSRO.

(3) Obligations of international and
multilateral development banks in
which the United States is a voting
shareholder.

(4) Money market instruments: (i)
Negotiable certificates of deposit that
mature within 1 year or less, Federal
funds, term Federal funds that have a
callable contract with a term to maturity
of 100 days or less, and bankers
acceptances that are issued by
depository institutions. All issuers of
money market instruments listed in
paragraph (a)(4)(i) of this section shall
maintain a rating in one of the two
highest short-term credit rating
categories by an NRSRO.

(ii) Eurodollar time deposits that
mature within 90 days and are held at
depository institutions that maintain a
rating in the highest short-term credit
rating category by an NRSRO.

(iii) Prime commercial paper that has
a maturity of 270 days or less and is
rated in the highest short-term credit
rating category by an NRSRO.

(iv) Repurchase agreements where a
Farm Credit bank agrees to purchase
marketable securities subject to an
agreement that requires a counterparty
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to repurchase the same or identical
securities at a specific time within 100
days or less. The collateral for
repurchase agreements shall be either
eligible investments authorized by this
section or other marketable securities
that are rated in the highest credit rating
category by an NRSRO.

(v) Master notes that mature
overnight, or have a callable feature and
mature within 270 days, and are
executed with domestic counterparties
that maintain a rating in the highest
short-term credit rating category by an
NRSRO.

(5) Mortgage securities that are rated
in the highest credit rating category by
an NRSRO and are either:

(i) Agency mortgage securities that are
issued or guaranteed as to principal and
interest by the Government National
Mortgage Association, the Federal
National Mortgage Association, Federal
Home Loan Mortgage Corporation, or

(ii) Non-agency mortgage securities
that are offered and sold pursuant to
section 4(5) of the Securities Act of
1933, 15 U.S.C. 77d(5) or are residential
mortgage-related securities within the
meaning of section 3(a)(41) of the
Securities Exchange Act of 1934, 15
U.S.C. 78c(a)(41).

(iii) Mortgage securities shall not be
consider eligible investments, unless
they comply with the requirements of
§615.5141 of this subpart.

(6) Asset-backed securities that are
collateralized by credit card receivables,
automobile loans, home equity loans,
manufactured housing loans, equipment
loans, student loans, or wholesale dealer
automobile loans that are rated in the
highest credit rating category by an
NRSRO. The expected WAL on eligible
ABS shall not exceed 5 years and the
final maturity shall not exceed 7 years.

(7) Corporate debt securities that are
rated within the two highest credit
rating categories by an NRSRO, mature
within 5 years and are not convertible
into equity securities.

(8) Investment companies. Shares of
an investment company registered
under section 8 of the Investment
Company Act of 1940, 15 U.S.C. 80a-8
(including mutual funds, unit
investment trusts, and collective
investment funds maintained by a
national bank under 12 CFR part 9),
provided that the portfolio of the
investment company consists
exclusively of eligible investments that
are authorized by this section or
§615.5174 of this part. In addition,
Farm Credit banks must evaluate the
investment company’s risk and return
objectives and use of derivatives to
ensure that the investment company’s
objectives and strategies for achieving

its objectives are consistent with the
bank’s investment policies and the
requirements of this subpart.

(9) Other investments, as authorized
by the Farm Credit Administration, that
have a short maturity and are rated
investment grade by an NRSRO. A Farm
Credit bank seeking approval of an
investment under this paragraph should
provide the Farm Credit Administration
with documentation that describes the
risk characteristics of the investment
and explains the bank’s purpose and
objectives for making the investment.

(b) The authority of Farm Credit banks
to hold the investments listed in
paragraph (a) of this section is subject to
the following requirements:

(1) Marketable securities. Except for
the money market instruments listed in
paragraph (a)(4) of this section, all other
eligible investments shall be marketable
within the meaning of §615.5131(h).

(2) Rating of foreign countries.
Whenever the obligor or issuer of an
eligible investment is located outside of
the United States, the host country shall
maintain the highest sovereign rating for
political and economic stability by an
NRSRO.

(3) Obligor limits. Except for eligible
investments covered by paragraph (a)(1)
of this section and mortgage securities
that are issued by or guaranteed as to
principal and interest by the
Government National Mortgage
Association, Federal National Mortgage
Association, or the Federal Home Loan
Mortgage Corporation under paragraph
(@)(5)(i) of this section, each Farm Credit
bank shall not invest more than twenty
(20) percent of its total capital in eligible
investments issued by any single
institution, issuer, or obligor.

(4) Portfolio limits. Subject to
§615.5132, each Farm Credit System
bank is authorized to hold eligible
investments listed in paragraph (a) of
this section without limitation as to
amount except:

(i) Mortgage securities shall not
exceed fifty (50) percent of the bank’s
total investments authorized under this
section provided that mortgage
securities that are issued under
paragraph (a)(5)(ii) of this section shall
not exceed fifteen (15) percent of the
bank’s total investments. Mortgage
securities that are issued by the
Government National Mortgage
Association shall not be subject to any
restriction on amount.

(ii) Each of the following types of
investments shall not exceed twenty
(20) percent of the bank’s total
investments authorized under this
section:

(A) Eurodollar time deposits;

(B) Master notes;

(C) Asset-backed securities; and

(D) Corporate bonds.

(5) Limit on investment company
holdings. (i) General. A Farm Credit
bank shall combine its direct holdings
of eligible investments with its pro rata
interest in the same type of instrument
or obligor in the portfolio of an
investment company for the purpose of
complying with the obligor and
portfolio limitations of paragraphs
(b)(3), (b)(4)(i), and (b)(4)(ii) of this
section.

(ii) Alternate diversification
requirements for investment companies.
(A) Exemption from the obligor limit. A
Farm Credit bank may elect not to
combine its pro rata interest in a
particular security in an investment
company with the bank’s direct
holdings of securities that are subject to
the obligor limit in paragraph (b)(3) of
this section if the investment company’s
holdings of the securities of any one
issuer do not exceed five (5) percent of
its total portfolio.

(B) Exemption from the portfolio
limits. A Farm Credit bank may elect not
to combine its pro rata interest in a type
of security in an investment company
with the bank’s direct holding of a class
of securities that are subject to the
portfolio limits in paragraphs (b)(4)(i)
and (b)(4)(ii) of this section if the bank’s
shares in an investment company do not
exceed ten (10) percent of its total
investments.

§615.5141 through 615.5143
[Redesignated]

7. Sections 615.5141, 615.5142, and
615.5143 are redesignated as
§8615.5142, 615.5143, and 615.5144,
respectively, and a new §615.5141 is
added to read as follows:

§615.5141 Stress tests for mortgage
securities.

Each Farm Credit bank shall perform
stress tests to determine how interest
rate fluctuations will affect the
cashflows and price of all mortgage
securities that it purchases and holds
under §615.5140(a)(5), as well as their
overall affect on the earnings and capital
of the bank. Adjustable mortgage
securities that have a repricing
mechanism of 12 months or less and
tied to an index are not subject to stress
testing. Farm Credit banks may conduct
the stress tests in accordance with either
paragraph (a) or (b) of this section.

(a) Mortgage securities shall comply
with the following three tests at the time
of purchase and each quarter thereafter:

(1) Average Life Test. The expected
WAL of the instrument does not exceed
5 years.

(2) Average Life Sensitivity Test. The
expected WAL does not extend for more
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than 2 years, assuming an immediate
and sustained parallel shift in the yield
curve of plus 300 basis points, nor
shorten for more than 3 years, assuming
an immediate and sustained parallel
shift in the yield curve of minus 300
basis points.

(3) Price Sensitivity Test. The
estimated change in price is not more
than thirteen (13) percent due to an
immediate and sustained parallel shift
in the yield curve of plus or minus 300
basis points.

(4) Exemption. A floating-rate
mortgage security shall not be subject to
paragraphs (a)(1) and (2) of this section
if at the time of purchase, and each
subsequent quarter, it bears a rate of
interest that is below the contractual cap
on the instrument.

(b) A Farm Credit bank may use
alternative stress tests to evaluate the
price sensitivity of its investments in
mortgage securities. Alternative stress
tests must be able to measure the price
sensitivity of mortgage instruments over
different interest rate/yield curve
scenarios prior to purchase and each
quarter thereafter. The methodology
used to analyze mortgage securities
shall be commensurate with the
complexity of the instrument’s structure
and cashflows. Prior to purchase and
quarterly thereafter, the stress test
should determine that the mortgage
security’s risk is compatible with the
bank’s investment policies and the
investment does not expose the bank’s
capital and earnings to excessive risks.

(c) In applying the stress tests in
either paragraphs (a) or (b) of this
section, each Farm Credit bank shall
rely on verifiable information to support
all of its assumptions, including
prepayment and interest-rate volatility
assumptions. All assumptions that form
the basis of the bank’s evaluation of the
security and its underlying collateral
shall be available for review by the
Office of Examination of the Farm
Credit Administration. Subsequent
changes in the bank’s assumptions shall
be documented. If at any time after
purchase, a mortgage security no longer
complies with requirements in this
section, the bank shall divest the
security in accordance with §615.5143
of this part.

§615.5143 [Amended]

8. Newly designated §615.5143 is
amended by removing paragraph (a) and
the paragraph designation from
paragraph (b).

Subpart F—Property and Other
Investments

§615.5174 [Amended]

9. Section 615.5174 is amended by
removing the words ‘““mortgage-backed
securities (MBSs), as defined by
§615.5131(1), collateralized mortgage
obligations (CMOs), as defined by
§615.5131(e), and Real Estate Mortgage
Investment Conduits (REMICs), as
defined by §615.5131(p)” in paragraph
(a), and adding in their place, the words
““mortgage securities as defined by
§615.5131(1);”’ by removing the words,
“‘as defined by § 615.5131(b),” from
paragraph (b)(1); by removing paragraph
(c); and redesignating paragraphs (d)
and (e) as paragraphs (c) and (d),
respectively.

Dated: June 15, 1998.

Floyd Fithian,

Secretary, Farm Credit Administration Board.
[FR Doc. 98-16208 Filed 6-17-98; 8:45 am]
BILLING CODE 6705-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—-CE-51-AD]

RIN 2120-AA64

Airworthiness Directives; Schempp-
Hirth K.G. Model Cirrus Sailplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to certain
Schempp-Hirth K.G. (Schemmp-Hirth)
Model Cirrus sailplanes. The proposed
AD would require modifying or
replacing the connecting rod between
the airbrake bellcranks, and replacing
the existing 6 millimeter (mm) bolt with
an 8 mm bolt. The proposed AD is the
result of mandatory continuing
airworthiness information (MCAI)
issued by the airworthiness authority for
Germany. The actions specified by the
proposed AD are intended to prevent
the threaded bolt that is welded to the
connecting rod between the airbrake
bellcranks from breaking, which could
result in loss of airbrake control with a
possible reduction/loss of sailplane
control.

DATES: Comments must be received on
or before July 21, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation

Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 98—-CE-51—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.
Service information that applies to the
proposed AD may be obtained from
Schempp-Hirth Flugzeugbau GmbH,
Krebenstrasse 25, Postfach 1443, D—
73230 Kircheim/Teck, Germany. This
information also may be examined at
the Rules Docket at the address above.
FOR FURTHER INFORMATION CONTACT: Mr.
Mike Kiesov, Aerospace Engineer, FAA,
Small Airplane Directorate, 1201
Walnut, suite 900, Kansas City, Missouri
64106; telephone: (816) 426—6934;
facsimile: (816) 426-2169.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 98—-CE-51-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 98—-CE-51-AD, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106.
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Discussion

The Luftfahrt-Bundesamt (LBA),
which is the airworthiness authority for
Germany, notified the FAA that an
unsafe condition may exist on certain
Schempp-Hirth Model Cirrus sailplanes.
The LBA reports that the threaded bolt
welded to the connecting rod of the
airbrake bellcranks broke off on two of
the above-referenced sailplanes. The
threaded bolt is a 6 millimeter (mm)
bolt. Beginning with serial number 51,
Schempp-Hirth manufactured Model
Cirrus sailplanes with an 8 mm bolt that
is welded to the connecting rod of the
airbrake bellcranks. The FAA has not
received reports of broken 8 mm bolts
on Schempp-Hirth Model Cirrus
sailplanes.

These conditions, if not corrected,
could result in loss of airbrake control
with a possible reduction/loss of
sailplane control.

Relevant Service Information

Schempp-Hirth has issued Technical
Note No. 2658, dated February 11,
1985, which specifies procedures for
modifying or replacing the connecting
rod between the airbrake bellcranks, and
replacing the existing 6 mm bolt with an
8 mm bolt.

The LBA classified this technical note
as mandatory and issued German AD
85-56, dated March 4, 1985, in order to
assure the continued airworthiness of
these sailplanes in Germany.

The FAA’s Determination

This sailplane model is manufactured
in Germany and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the LBA has kept the FAA informed of
the situation described above.

The FAA has examined the findings
of the LBA; reviewed all available
information, including the technical
note referenced above; and determined
that AD action is necessary for products
of this type design that are certificated
for operation in the United States.

Explanation of the Provisions of the
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop in other Schempp-Hirth Model
Cirrus sailplanes of the same type
design registered in the United States,
the FAA is proposing AD action. The
proposed AD would require modifying
or replacing the connecting rod between
the airbrake bellcranks, and replacing
the existing 6 mm bolt with an 8 mm

bolt. Accomplishment of the proposed
action would be in accordance with
Schempp-Hirth Technical Note 265-8,
dated February 11, 1985.

Compliance Time of the Proposed AD

Although the unsafe condition
identified in this proposed AD occurs
during flight and is a direct result of
sailplane operation, the FAA has no
way of determining how long the 6 mm
bolt may go without breaking. For
example, the condition could exist on a
sailplane with 200 hours time-in-service
(T1S), but could be developing and not
actually exist on another sailplane until
300 hours TIS. For this reason, the FAA
has determined that a compliance based
on calendar time should be utilized in
the proposed AD in order to assure that
the unsafe condition is addressed on all
gliders in a reasonable time period.

Cost Impact

The FAA estimates that 21 sailplanes
in the U.S. registry would be affected by
the proposed AD, that it would take
approximately 12 workhours per
sailplane to accomplish the proposed
action, and that the average labor rate is
approximately $60 an hour. Parts cost
approximately $60 per sailplane. Based
on these figures, the total cost impact of
the proposed AD on U.S. operators is
estimated to be $16,380, or $780 per
sailplane.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

Schempp-Hirth K.G.: Docket No. 98—-CE-51—
AD.

Applicability: Model Cirrus sailplanes,
serial numbers 1 through 50, certificated in
any category.

Note 1: This AD applies to each sailplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
sailplanes that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Within the next 4 calendar
months after the effective date of this AD,
unless already accomplished.

To prevent the threaded bolt that is welded
to the connecting rod between the airbrake
bellcranks from breaking, which could result
in loss of airbrake control with a possible
reduction/loss of sailplane control,
accomplish the following:

(a) Modify or replace the connecting rod
between the airbrake bellcranks, and replace
the existing 6 millimeter (mm) bolt with an
8 mm bolt. Accomplish these actions in
accordance with Schempp-Hirth Technical
Note 265-8, dated February 11, 1985.

(b) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the sailplane
to a location where the requirements of this
AD can be accomplished.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Small Airplane
Directorate, FAA, 1201 Walnut, suite 900,
Kansas City, Missouri 64106. The request
shall be forwarded through an appropriate
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FAA Maintenance Inspector, who may add
comments and then send it to the Manager,
Small Airplane Directorate.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Small Airplane
Directorate.

(d) Questions or technical information
related to Schempp-Hirth Technical Note
265-8, dated February 11, 1985, should be
directed to Schempp-Hirth Flugzeugbau
GmbH, Krebenstrasse 25, Postfach 1443, D—
73230 Kircheim/Teck, Germany. This service
information may be examined at the FAA,
Central Region, Office of the Regional
Counsel, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106.

Note 3: The subject of this AD is addressed
in German AD 85-56, dated March 4, 1985.

Issued in Kansas City, Missouri, on June 9,
1998.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 98-16165 Filed 6—-17-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-ANE-53-AD]

RIN 2120-AA64

Airworthiness Directives; Pratt &

Whitney PW4000 Series Turbofan
Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Pratt & Whitney (PW) PW4000
series turbofan engines not
incorporating modifications described
in certain PW service bulletins listed in
the applicability section. This proposal
would require high pressure compressor
(HPC) blade tip grinding of the rotor
assembly, installation of aluminum
oxide coated HPC blade tips in stages 9
through 12, modification of HPC 8th
through 14th stage stators, incorporation
of 1st stage high pressure turbine (HPT)
vanes with increased airflow area which
also requires additional HPT hardware
modifications, and incorporation of HPC
13th—-15th stage zirconium oxide blade
tips. This proposal is prompted by
reports of HPC surge caused by
excessive HPC rear stage rotor-to-case
clearance. The actions specified by the
proposed AD are intended to prevent

HPC surge, which can result in engine
power loss at a critical phase of flight
such as takeoff or climb.

DATES: Comments must be received by
August 17, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 97-ANE-
53-AD, 12 New England Executive Park,
Burlington, MA 01803-5299. Comments
may also be sent via the Internet using
the following address: “‘9-ad-
engineprop@faa.dot.gov’’. Comments
sent via the Internet must contain the
docket number in the subject line.
Comments may be inspected at this
location between 8:00 a.m. and 4:30
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Pratt & Whitney, 400 Main St., East
Hartford, CT 06108; telephone (860)
565-6600, fax (860) 565-4503. This
information may be examined at the
FAA, New England Region, Office of the
Regional Counsel, 12 New England
Executive Park, Burlington, MA.

FOR FURTHER INFORMATION CONTACT:
Chris Gavriel, Aerospace Engineer,
Engine Certification Office, FAA, Engine
and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803-5299; telephone (781) 238-7147,
fax (781) 238—7199.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 97-ANE-53—-AD.” The
postcard will be date stamped and
returned to the commenter.

Auvailability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, New England Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 97-ANE-53-AD, 12 New
England Executive Park, Burlington, MA
01803-5299.

Discussion

The Federal Aviation Administration
(FAA) has received reports of certain
Pratt & Whitney (PW) PW4000 series
turbofan engine power loss events
occurring frequently during a critical
phase of flight such as takeoff or climb.
The events have led to the flight crew
conducting rejected takeoffs and to
engine power loss or shutdown events
in flight. A rejected takeoff could result
in the airplane overrunning the runway,
incurring airplane damage, and injuring
airplane occupants. Engine power loss
or shutdown during takeoff also
significantly increases crew workload
during a critical phase of flight. The
investigations into these events revealed
that they were caused by high pressure
compressor (HPC) surge that could
require crew action to recover. Further
investigation revealed that the surge
results from excessive HPC rear stage
rotor-to-case clearance. This condition,
if not corrected, could result in HPC
surge, which can result in engine power
loss at a critical phase of flight such as
takeoff.

The FAA has reviewed and approved
the technical contents of the following
PW Service Bulletins (SB): PW4ENG—
72-484, Revision 3, dated July 1, 1997,
that describes procedures for HPC blade
tip grinding at the rotor assembly and
introduces HPC aluminum oxide blade
tip coating in stages 9 through 15
compatible with tip grinding; PW4ENG—
72-486, Revision 1, dated November 23,
1994, that describes procedures for
modifying HPC 8th through 14th stage
stators; PW4ENG-72-514, Revision 1,
dated August 2, 1996, that describe
procedures for high pressure turbine
(HPT) hardware modifications to
accommodate the incorporation of 1st
stage HPT vanes with increased airflow
area; and PW4ENG-72-575, Revision 1,
dated June 30, 1997, that describes
procedures for incorporating HPC 13th—
15th stage zirconium oxide tips.
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Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require grinding of the HPC blade tips
at the rotor assembly and incorporation
of HPC stage 9 through 12 aluminum
oxide blade tips, modification of HPC
8th through 14th stage stators,
modification of HPT hardware to
accommodate incorporation of 1st stage
HPT vanes with increased airflow area
and incorporation of these vanes, and
incorporation of HPC 13th through 15th
stage zirconium oxide blade tips, within
1,400 cycles in service after the effective
date of this AD, or prior to June 30,
1999, whichever occurs first. The
calendar end-date was based upon
analysis of test data and service
experience data. The actions would be
required to be accomplished in
accordance with the SBs described
previously.

There are approximately 187 engines
of the affected design in the worldwide
fleet. The FAA estimates that there are
currently 61 engines installed on aircraft
of U.S. registry that would be affected
by this proposed AD. Required parts
would cost approximately $20,000 per
engine. Based on these figures, the total
cost impact of the proposed AD,
including labor costs, is estimated to be
$1,220,000.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Pratt & Whitney: Docket No. 97—-ANE-53—
AD.

Applicability: Pratt & Whitney (PW) Model
PW4152, PW4056, PW4156, PW4256,
PW4052, PW4158, W4060, PW4160,
PW4460, PW4050, PW4060A, PW4156A,
PW4062, PW4462, PW4060C, and PW4650
turbofan engines, not incorporating at least
one of the modifications described in the PW
service bulletins (SBs) and listed in items (1)
through (6), excluding those engines having
a (-3) identifier next to the engine model
number on the engine data plate. These
engines are installed on but not limited to
Boeing 767 and 747 series aircraft,
McDonnell Douglas MD-11 series aircraft,
and Airbus A310 and A300-600 series
aircraft.

(1) PW4ENG 72-484, Revision 3, dated July
1, 1997, or earlier revisions, PWAENG 72—
486, Revision 1, dated November 23, 1994, or
original issue.

(2) PW4ENG 72-484, Revision 3, dated July
1, 1997, or earlier revisions, PW4ENG 72—
575, Revision 1, dated June 30, 1997, or
original issue, PW4ENG 72-486, Revision 1,
dated November 23, 1994, or original issue.

(3) PW4ENG 72-514, Revision 1, dated
August 2, 1996, or original issue.

(4) PW4ENG 72-490, Revision 1, dated
August 2, 1994, or original issue.

(5) PW4ENG 72-504, Revision 1, dated
May 9, 1995, or original issue.

(6) PW4ENG 72-572, dated June 16, 1995.

Note 1: This airworthiness directive (AD)
applies to each engine identified in the
preceding applicability provision, regardless
of whether it has been modified, altered, or
repaired in the area subject to the
requirements of this AD. For engines that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (b)
of this AD. The request should include an
assessment of the effect of the modification,

alteration, or repair on the unsafe condition
addressed by this AD; and, if the unsafe
condition has not been eliminated, the
request should include specific proposed
actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent high pressure compressor
(HPC) surge, which can result in engine
power loss at a critical phase of flight such
as takeoff, accomplish the following:

(a) Within 1,400 cycles in service (CIS)
after the effective date of this AD, or prior to
June 30, 1999, whichever occurs first,
perform the following modifications:

(1) Incorporate stage 9 through 12
aluminum oxide blade tips and grind HPC
blade tips at the rotor assembly in accordance
with the Accomplishment Instructions of PW
SB No. PW4ENG-72-484, Revision 3, dated
July 1, 1997, concurrently with the
requirements of paragraph (a)(4) of this AD.

(2) Modify HPC 8th—14th stage stators in
accordance with the Accomplishment
Instructions of PW SB No. PW4ENG-72-486,
Revision 1, dated November 23, 1994.

(3) Madify the 1st stage high pressure
turbine (HPT) cooling duct (TOBI Duct),
install a metering plug in the Number 2
bearing thrust balance vent tube, and
incorporate 1st stage HPT vanes with
increased airflow area in accordance with the
Accomplishment Instructions of PW SB No.
PWA4ENG-72-514, Revision 1, dated August
2, 1996.

(4) Incorporate HPC 13th-15th stage
zirconium oxide blade tips in accordance
with the Accomplishment Instructions of PW
SB No. PW4ENG-72-575, Revision 1, dated
June 30, 1997.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Engine
Certification Office. Operators shall submit
their request through an appropriate FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, Engine Certification Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Engine
Certification Office.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the aircraft to
a location where the requirements of this AD
can be accomplished.

Issued in Burlington, Massachusetts, on
June 11, 1998.

Jay J. Pardee,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 98-16271 Filed 6—-17-98; 8:45 am]
BILLING CODE 4910-13-P
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COMMODITY FUTURES TRADING
COMMISSION

17 CFR Chapter |

Concept Release: Performance Data
and Disclosure for Commodity Trading
Advisors and Commodity Pools

AGENCY: Commodity Futures Trading
Commission.

ACTION: Request for Comments.

SUMMARY: The Commodity Futures
Trading Commission (“CFTC” or
“Commission’’) wishes to obtain public
comment regarding possible changes to
regulatory requirements which apply to
the programs offered to the public by
commodity trading advisors (“CTAs”)
and commodity pool operators
(““CPOs™). The proposals discussed in
this release originate from two sources.
First, National Futures Association
(““NFA”) submitted a set of proposals
(the ““NFA Proposal’) to the
Commission for its approval, which
concern computational and disclosure
matters relating to participating in CTA
programs on a partially-funded basis.
Second, the Commission staff’s
preliminary review of the NFA Proposal
gave rise to a number of additional
related proposals which the
Commission also wishes to consider.
The NFA Proposal is set forth separately
in a section entitled *“NFA Proposal,” in
the form in which it was submitted to
the Commission for approval. NFA’s
and the Commission staff’s related
proposals, collectively, fall within the
following categories: (1) improving risk
profile data for clients considering
participation in CTA programs on a
partially-funded basis, (2) providing
CTA client account information to
FCMs for risk management purposes, (3)
improving risk profile data on
commodity pools, (4) providing a
theoretically sound basis of
computation and presentation for rate of
return (“ROR”’) and related risk profile
data, (5) improving the presentation of
historical performance and risk profile
data, and (6) providing periodic
statements of program activity and
results to CTA clients.

All of the proposals, including the
NFA Proposal and the additional
proposals originated by the Commission
staff, are discussed in detail in Part IV
of this release, entitled ‘“Request for
Comment.” At the end of each section,
questions are posed to help focus public
comment on the issues raised. Comment
would also be welcome on any related
issue and need not be limited to the
questions posed in this release.

After considering the comments
received, the Commission may approve
or disapprove the NFA Proposal without
further public notice, may request NFA
to amend its proposal, or may propose
for public comment changes to various
Commission rules, advisories or
interpretations pertaining to
performance reporting and disclosure.
DATE: Comments must be received on or
before August 17, 1998.

ADDRESS: Interested parties should
submit their comments to Jean A. Webb,
Secretary of the Commission,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, N.W., Washington,
D.C. 20581. Reference should be made
to “Performance Data and Disclosure for
Commodity Trading Advisors and
Commodity Pools.” In addition,
comments may be sent by facsimile
transmission to (202) 418-5221 or by
electronic mail to secretary@cftc.gov.
FOR FURTHER INFORMATION CONTACT:

Paul H. Bjarnason, Jr., Chief Accountant,
(202) 418-5459, electronic mail:
“paulb@cftc.gov;” Robert B. Wasserman,
Special Counsel, (202) 418-5092,
electronic mail: “‘rwasserman@cftc.gov;”
Kevin P. Walek, Branch Chief, (202)
418-5463, electronic mail:
“kwalek@cftc.gov;” or Eileen R.
Chotiner, Futures Trading Specialist,
(202) 418-5467, electronic mail:
“echotiner@cftc.gov,” Division of
Trading and Markets, Commodity
Futures Trading Commission, 1155 21st
Street, N.W., Washington, D.C. 20581.

SUPPLEMENTARY INFORMATION:
I. Background

Past performance information
presented to clients and prospective
clients is a primary marketing tool for
CTA programs and commodity pools.
This type of information appears in
disclosure documents, advertisements,
promotional materials, and in
compendia prepared by third-party
services. Performance information is
also reported either directly to clients to
communicate the results of the CTA’s
trading on behalf of their accounts or in
periodic report to investors in public
and private commodity pools.

The Commission’s aim is that
information provided to clients be
accurate, complete, and understandable.
The Commission believes that
performance data can be useful to
clients as a way of making risk and
return comparisons among investment
alternatives. Performance information
can assist clients in distinguishing one
CTA from another in terms of historical
willingness to undertake risk, fee load,

volatility and longer term results or
facilitating comparisons with other
investment opportunities. However, the
Commission recognizes that requiring
more data does not always result in
better information for clients. It does not
wish to overload clients with excessive
amounts of data, nor does it wish to
burden CTAs and CPOs with excessive
requirements. As noted above, the
Commission and NFA have identified
ways to improve existing regulatory
requirements that apply to CTAs and
CPOs. This release discusses a variety of
issues and requests public comment
thereon.

I1. Discussion

A. Rate-of-Return

The Commission’s current
requirements for the presentation of
ROR data are based upon the “return on
investment” (“‘ROI’’) concept used by
economists, financial analysts and other
professionals throughout the business
world to measure the results of a variety
of investment activities, from real estate
development to internal capital
budgeting to securities or commodities
trading. ROI is used to compare various
types of investments, as well as different
investment managers. However, in all
areas outside of commodities trading,
the divisor used in the calculation of
ROI represents an actual “‘investment”
of tangible assets of the client—that is,
the divisors used are amounts of actual
cash funding that are owned or
borrowed by the investor.

ROR is calculated, in accordance with
Commission regulations, by dividing the
net performance ! by the beginning net
asset value (“BNAV”) as of the
beginning of the period.2 Under current
Commission advisories,3 the BNAV
used to calculate the ROR must be based
on a set of “fully-funded” accounts—
accounts for which the ‘““nominal
account size” 4 at the inception of the
trading program is equal to the “‘actual

1Commission Rules 4.25(a)(7)(i)(D) and
4.35(a)(6)(i)(D) specify that net performance
represents the change in the net asset value net of
additions, withdrawals, redemptions, fees and
expenses.

2Commission Rules 4.25(a)(7)(i)(A) and
4.35(a)(6)(i)(A). Commission Rule 4.10(b) defines
“net asset value’ as ‘“‘total assets minus total
liabilities, determined in accord with generally
accepted accounting principles, with each position
in a commodity interest accounted for at fair market
value.”

3CFTC Advisory 87-2 [1986-87 Transfer Binder]
Comm. Fut. L. Rep. (CCH) 123,624 (June 2, 1987);
CFTC Advisory 93-13, 58 FR 8226 (February 12,
1993).

4*“Nominal account size” is discussed in the next
section.



33298

Federal Register/Vol. 63, No. 117/ Thursday, June 18, 1998/Proposed Rules

funds” 5 subject to the CTA’s access and
control.6

“Actual funds” held pursuant to the
CTA’s trading program are funds
deposited with the client’s FCM either
(1) in an account for which the CTA is
granted discretionary trading authority
or (2) in another account, subject to a
binding agreement permitting the FCM
to transfer funds to the first account at
the direction of the CTA and committed
to the CTA'’s trading program, as
demonstrated by factors specified in
Advisory 87-2.7

Commission Rules 4.25 and 4.35
require that the performance of accounts
directed by a CTA be disclosed for the
past five years and the current year to
date. In order to permit performance
data to be disclosed without excessive
detail and repetition, the rules permit
the performance of all reasonably
comparable accounts in each of a CTA’s
programs to be shown on a composite
basis.8 When performance disclosure
requirements were first adopted by the
Commission over 20 years ago, the data
required under the rules provided only
a simple historical perspective on the
profits earned or losses incurred by the
participants in a CTA’s or CPO’s
programs. However, in recent years the
Commission has amplified the
requirements to include data which
provides a clearer focus on volatility, as
opposed to simply displaying profits
and losses. The performance capsules
are now required to include, among
other things, monthly rates of return for
the most recent five calendar years and
the current year-to-date, the worst
monthly percentage drawdown © during
that time period, the worst peak-to-
valley percentage drawdown 10 for the

5 CFTC Advisory 93-13 defines actual funds as
“the amount of margin-qualifying assets on deposit
in a commodity interest account, generally cash and
marketable securities.”

6 A CPO may only report the performance of a
pool on the basis of actual funds. See Advisory 93—
13, 58 FR at 8229. However, the issues discussed
herein are applicable to CPOs with respect to
disclosure of CTA performance in pool disclosure
documents.

7These factors include the following: (1) the
client must have the same ownership interest in
each account; (2) the funds must be available for
transfer to the client’s trading account; (3) the client
must commit the funds to the CTA’s program under
a written agreement, signed by the FCM, which
permits the FCM to transfer up to a specific amount
to the client’s regulated commodity account at the
direction of the CTA, and (4) the CTA must be able
to demonstrate that the funds committed to his
control were actually deposited in accounts to
which he had access.

8 Commission Rules 4.25(a)(4) and 4.35(a)(3).

9 Commission Rule 4.10(k) defines ‘“‘drawdown”
as “losses experienced by a pool or account over a
specified period.”

10\Worst peak-to-valley drawdown is defined in
Commission Rule 4.10(1) as “‘the greatest
cumulative percentage decline in month-end net

time period, and the amount of funds
under management.11

B. Nominal Account Size

The “nominal account size” is an
amount the CTA and the customer have
agreed upon, usually in a written
contract.12 |t determines the level of
trading for the client relative to other
accounts in the CTA’s program,
regardless of the level of actual funds.13
This means that customers of a given
CTA who have the same nominal
account size will have the same trades
placed for their accounts. Generally, it
also means that a customer who has
agreed to a nominal account size of
twice that of another customer of the
same CTA will have twice the number
of positions.14 The use of nominal
account sizes simplifies management of
the trading for a multiplicity of
accounts, especially where the desired
level of trading by the clients is not
represented by the actual funding levels,
as explained below.

It is important to point out what
nominal account size does not
represent. It does not represent a
particular number of positions, since
there are times when a CTA may believe
it prudent to stay out of the markets
entirely or, alternatively, to be more
aggressive than usual. Itis not a
function of margin requirements, nor is
there any absolute or constant
relationship to margin requirements
arising from the CTA’s trading. While in
a retail context, the nominal account
size is sometimes described as an
amount sufficient to make it unlikely
that any further cash deposits will be
necessary over the course of the client’s
participation in the CTA’s program, the
client may not look to the nominal
account size as a maximum possible

asset value due to losses sustained by a pool,
account or trading program during any period in
which the initial month-end net asset value is not
equaled or exceeded by a subsequent month-end
net asset value.”

11 The table must also include any additional
notes needed to avoid misleading the reader about
the CTA’s program or the data presented.
Commission Rules 4.24(w) and 4.34(0).

12 A written contract would be required under the
NFA Proposal and is required under Advisory 93—
13.

13 Advisory 93-13.

14|n practice, there are exceptions to this rule.
For example, in some programs newly-opened
accounts will take up to a few months to be fully
phased into a program. Therefore, an account being
phased in will not always have the full gamut of
positions in it, as compared to the other accounts.
Also, in some programs the smaller accounts may
not be large enough to carry the full range of trades
indicated by a CTA’s program. In such a case, the
CTA may only include the smaller accounts
together with the larger accounts in the composite
and in calculating ROR if it can be demonstrated
that the RORs are materially the same. Advisory 93—
13, 58 FR at 8228.

loss, since unexpected losses could
exceed the nominal account size.
Therefore, the nominal account size
does not represent the limit of the
customer’s liability, nor may any CTA
represent that it is an indication of the
maximum likely or possible loss that
may be incurred.

Nominal account sizes are not
comparable from one CTA to the next.
In discussions with representatives of
the industry concerning this issue over
the past ten years, it has become clear
to the Commission staff that there is no
method in common use in the industry
relating the nominal account sizes to the
number of positions traded. Indeed,
NFA has reported that setting such
levels ““is inherently a subjective
process” and ‘‘a matter of the CTA’s
judgement.’” 15

Nominal account size is sometimes
referred to as a “‘legally binding”
amount. While the amount specified
does establish some legally binding
obligations between the customer and
the CTA, these only extend to (1) the
basis of the management fees to be paid
by the customer and (2) the trading level
to be employed by the CTA for this
account relative to other accounts
managed under the same program. the
nominal account size does not represent
an obligation to furnish an amount of
actual funds. The account arrangement
between the CTA and its client may be
terminated by the client at any time
regardless of the amounts deposited in
any account over which the CTA has or
had trading authority. Of course, the
client must settle any debits left in the
account at the FCM as a result of trades
ordered by the CTA before termination.
As indicated above, these debits could
exceed the nominal account size.

The fact that nominal account size
does not represent an actual
investment—or even a comitment—of
tangible funds and the lack of a
commonly accepted method for
determining the nominal account size
have been major factors in the
Commission’s reluctance to permit the
use of the nominal account size in
determining ROR, except as permitted
by Advisory 93-13.16

15 October 2, 1997 letter from Daniel J. Roth,
General Counsel, NFA, to Paul H. Bjarnason, Jr.,
Chief Accountant, Division of Trading and Markets,
CFTC.

16 Advisory 93-13 describes the use of a fully-
funded subset to compute ROR. The fully-funded
subset is a device to link the nominal account sizes
assigned by the CTA to its clients to tangible
funding.
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C. Evolution of Present Commission
Requirements

As mentioned above, the
Commission’s requirements have
evolved over time in response to
identified problems and issues. One of
the issues which has been at the
forefront of consideration is the so-
called “notional funds” issue. This
issue pertains to the determination of
the BNAV, which is the amount to be
used as the divisor in the computation
of ROR. The Commission first addressed
this issue in 1987. Consistent with
current Commission rules on the matter,
Advisory 87-2 affirmed that only actual
funds on deposit could be used in
determining BNAV. Its purpose was to
permit inclusion in BNAV of funds
which are not carried at the FCM, but
which can be reached by the FCM to
satisfy a margin call. Advisory 87-2
provided that actual funds for the ROR
calculation could include funds carried
at the FCM or located at other
depositories to which the FCM had
access. This Advisory was needed
because a literal application of the
Commission’s rules resulted in the
exclusion of some funding for accounts
which logically should have been
included. For the successful trader, the
undue minimization of BNAV had the
effect of resulting in unrealistically
magnified RORs. The converse was true
for losses. However, issuing Advisory
87-2 did not solve all of the reporting
issues.

Some clients deposit to the account
managed by a CTA actual funds which
are only a fractional percentage of the
nominal account size. This practice is
referred to as “‘notional funding” or
“partial funding.” As indicated by NFA,
the widespread use of partially-funded
accounts raises the issue of how to
report the performance of these
accounts in a manner which is not
misleading and without creating an
undue number of performance tables.
Prior to 1993, the Commission’s
reporting scheme was entirely based on
“actual funds.”

Advisory 93-13’s main feature was
the “fully-funded subset” method of
ROR reporting. Under this method, the
RORs presented in the performance
table were not based upon all the
accounts in a CTA’s program. The RORs
were based only upon the fully-funded
accounts—hence, the name “fully-
funded subset” method. The Advisory
provided for a matrix to permit clients
to convert the fully-funded subset RORs
to RORs for various partial funding
levels. To qualify for the method, the
fully-funded accounts must, in the
aggregate, represent at least ten percent

of the total nominal amount of funds
traded by the CTA in the trading
program. The Advisory also requires
that the CTA make certain additional
calculations to ensure that the subset is
representative of the CTA’s program.17
As long as the two tests are met, this
method produces approximately the
same ROR as does a method (such as the
NFA Proposal) that bases BNAV on the
nominal account size.

The Commission has also sought to
highlight the risk of CTA trading
programs and commodity pools. In
August 1995, the Commission enhanced
requirements for the disclosure of the
risk of volatility in all CTA and CPO
programs by adding two new disclosure
requirements—the largest percentage
monthly drawdown and peak-to-valley
drawdown for each program or pool
offered by a CTA or CPO. The
Commission felt that this new
dimension to performance data
provided a valuable heightened focus
upon the risk of commodities trading,
namely the possibility of large
drawdowns of equity—either on a
monthly or continuous basis.18

Since August 1995, the Commission
has received requests to address CTAs
that have difficulty achieving the fully-
funded subset necessary to qualify to
use Advisory 93-13. The interest in this
issue suggests that partially-funded
account programs are becoming more
prevalent. Because of the possibility that
more clients are participating on a
partially-funded basis, the Commission
has become concerned that full-funded
basis data may be irrelevant or
misleading for a growing segment of
clients. Since partially-funded accounts
are more highly leveraged than fully-
funded accounts, they will incur
magnified gains and losses compared to
fully-funded accounts. For example, a
customer who is funding its account at
25% of the nominal account size will
realize gains—and losses—at four times
the rate experienced by a fully-funded
client. A loss of 30% on a fully-funded
basis will result in a loss of 120% of the
investment of a customer which funds
its account at 25% of the nominal level,

17 The latter requirement is not unique to
partially-funded accounts, since all accounts
include in a composite must be similar to one
another. The calculation simply established or
proved that the accounts of the fully-funded subset
performed similarly to all of the other accounts.

18\While there is generally agreement that past
performance data is not predictive of future
performance, academic studies have shown that it
does some predictive value as to volatility. See
Scott H. Irwin, et al., The Predictability of Managed
Futures Returns, J. Derivatives 20, 23 (Winter 1994).
This is why the Commission has sought to
emphasize the drawndown aspects of ROR, as
opposed to the profitability aspects.

wiping out the initial investment and
leaving a deficit to be repaid by the
customer.

The Commission has also noted that
commodity pools are accessing CTA
programs on a partially-funded basis.
Therefore, commodity pools raise
similar concerns because their
disclosure documents contain
information on the pool’s CTAs only on
a fully-funded basis.

I11. NFA Proposal

On February 26, 1998, NFA submitted
for Commission approval a change to its
Compliance Rule 2—-29(b)(5) that would
require RORs for CTAs to be based on
the nominal account size as described in
proposed NFA Compliance Rule 2-34,
rather than upon the actual funds which
are associated with the CTA’s program,
as presently required by Commission
regulations. Proposed NFA Compliance
Rule 2-34 and a related Interpretive
Notice, both of which were previously
submitted for Commission approval,
specify certain requirements regarding
account documentation and disclosure
for partially-funded accounts, as well as
certain disclosure requirements for
COPs.19 Together, the amendments to
NFA Compliance Rule 2-29(b)(5),
proposed NFA Compliance Rule 2—-34,
and the proposed Interpretive Notice
constitute the NFA Proposal.20

The NFA Proposal requires a CTA
who directs a client’s account to enter
into a written agreement with the client
that includes:

(1) The account size which the CTA
will use as the basis for its trading
decisions, i.e., the nominal account size;

(2) The name or description of the
trading program in which the client is
participating;

(3) Whether the client will deposit,
maintain or make accessible the FCM an
amount equal to or less than the
nominal account size; and

(4) How additions, withdrawals, profit
and losses will affect the nominal
account size and the computation of
fees.

The CTA would be required to
provide a copy of this agreement to the
FCM carrying the client’s account. The
CTA would be required to disclose, in
writing, the factors considered by the
CTA in determining any minimum
account size of the trading program in

19 The full text of NFA Compliance Rules 2—
29(b)(5) and 2—-34 and the Interpretive Notice are
attached to this release as Appendix I.

20 The Commission notes that approval of the
NFA Proposal by the Commission would, in order
to avoid conflicts between NFA and Commission
rules, require the Commission to rescind its
Advisories 87-2 and 93-13, which are discussed
elsewhere in this release.
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which the client is participating. In
addition, unless a client is a qualified
eligible client as defined in Commission
Rule 4.7,21 the CTA would be required
to disclose the following information in
writing:

(1) An estimated range of the amount
of customer equity generally devoted to
margin requirements or option
premiums, expressed as a percentage of
the nominal account size, and an
explanation of the effect of partially
funding an account at that percentage;

(2) A description of how management
fees will be computed, expressed as a
percentage of the nominal account size,
and an explanation of the effect of
partially funding an account at that
percentage;

(3) An estimated range of the
commissions generally charged to an
account, expressed as a percentage of
the nominal account size, and an
explanation of the effect of partially
funding an account at that percentage;
and

(4) A statement that the greater the
disparity between the nominal account
size and the amount deposited,
maintained with or made available to
the FCM, the greater the likelihood, and
possible size, of margin calls.

The NFA Proposal prohibits the use of
ROR figures in promotional material
unless such figures are calculated in a
manner consistent with that required
under CFTC regulations and are based
on the nominal account size as
described in NFA Compliance Rule 2—
34.22

The NFA Proposal also imposes
disclosure requirements on CPOs who
allocate assets among the pool’s CTAs in
such a way that the total allocations to
its CTAs are greater than the total assets
of the pool. In particular, the CPO must
disclose the following information in
writing to all participants except QEPs,
as defined in Commission Rule 4.7:

21 Commission Rule 4.7 provides an exemption
from certain Part 4 requirements with respect to the
operators of commodity pools whose participants
are limited to qualified eligible participants
(“QEPs’’) and with respect to commodity trading
advisors whose clients are qualified eligible clients
(“QECs"), as those term are defined by the Rule.

22The NFA Proposal would appear to prohibit the
presentation of ROR figures based on any of the
*““actual funds” methods required in Commission
regulations or permitted in Advisories 87-2 and 93—
13. This language would also appear to prohibit the
presentation of worst month and worst peak-to-
valley figures—which are rate-of-return figures—on
a partially-funded basis to prospective investors. As
discussed below, the Commission is requesting
comment on a proposal that CTAs who permit the
use of partial funding levels present such *‘worst-
case’’ information to potential investors on a
partially-funded, ““as-if”” basis, in order to highlight
the increased risk imposed by the leveraging that
partial funding represents. The NFA Proposal
would thus proscribe the disclosure of risks which
the Commission proposal would require.

(1) A statement of the total amount
allocated to CTAs as a percentage of the
pool’s net assets;

(2) A description of how management
fees charged by the CPO and the CTAs
will be computed, including a statement
of the total amount of management fees
charged to the pool as a percentage of
the pool’s net assets;

(3) An estimated range of the amount
of commissions and transaction fees that
will be charged to the pool in the next
twelve months and an estimate of these
fees as a percentage of the pool’s net
assets; and

(4) A statement that allocating in
excess of the pool’s net assets among
CTAs has the effect of proportionately
magnifying the profits and losses that
may be incurred by the pool.

NFA presents several reasons for its
Proposal. NFA states that basing BNAV
solely on the amount deposited by the
client with the FCM can distort the past
performance results reported to clients.
The accounts of two clients who have
permitted the CTA to base its trade
orders on the same account size during
the same time period, using the same
program, can show very different RORs
based solely on their cash management
strategies. According to NFA, this factor
has nothing to do with the CTA’s
trading decisions. NFA believes that a
CTA’s performance history should
reflect the results of the CTA’s trading
decisions and should not be affected by
the client’s cash management strategies.
NFA further believes that computing
ROR for partially-funded accounts based
on actual funds on deposit overstates
both positive and negative returns in
those accounts. In addition, NFA
believes that the fully-funded subset is
so restrictive that more and more CTAs
have been unable to use it.

NFA also recognizes that there are
valid concerns regarding the
documentation, disclosure, and sales
practice problems that notional funding
can create. According to NFA, however,
these concerns are not computational
issues to be addressed through BNAV
but are separate issues that should be
addressed independently of the ROR
calculation. Therefore, NFA has
proposed using the nominal account
size for calculating BNAV and imposing
the separate requirements, which are set
forth above, to address these compliance
concerns.

1V. Request for Comment

The Commission shares NFA’s
concern for accurate disclosure. In this
connection, the proposals, collectively,
are designed to ease the calculation of
ROR for CTAs and enhance the amount
and quality of data available to

prospective clients of CTAs and
investors in commodity pools. In
considering the issues involved, the
Commission wishes to obtain as much
information as possible and to consider
all relevant options. The sections below
contain discussion and pose questions
regarding several broad topic areas. The
Commission does not wish to limit
comment to the issues and questions set
forth below, and comment is welcome
on any aspect of CTA or commodity
pool ROR reporting, accounting or
disclosure.

A. Disclosure of Risk Profile Data on
CTA Programs for Clients Considering
Participation on a Partially-Funded
Basis

The Commission staff suggests
consideration of expanded disclosure of
historical percentage drawdown data, as
explained below.

Discussion: Presently, drawdown data
is required to be presented for CTA
programs only on a fully-funded basis.
The Commission staff has become
concerned that historical drawdown
data presented only on a fully-funded
basis may mislead investors who are
considering a partially-funded
participation. It is important to convey
to investors, as clearly as possible, that
partially-funded participation in a CTA
program will result in proportionately
greater volatility—and proportionately
greater drawdowns—compared to a
fully-funded participation. Accordingly,
the Commission wishes to explore the
costs and benefits of requiring
drawdown percentage data to be
presented at two or three partial-funding
levels that are representative of those
offered by the CTA (e.g., at the 25%
50%, and 75% levels) in addition to the
fully-funded level. Presenting actual
drawdown data on a partially-funded
basis would illustrate the volatility of
partial funding with a clarity that could
not be achieved in a textual discussion.
A CTA would not be required to present
information for partial funding levels
which are below the minimum offered
by that CTA (e.g., a CTA which does not
accept accounts which are funded at
less than 50% partial funding would not
be required to present information at the
25% level).

Questions:

(1) What would be the costs and
benefits of presenting drawdown figures
geared to two or three partial funding
levels?

(2) What would be the most effective
format for the presentation?
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B. Presentation of Data Concerning
Estimated Margin Ratios

NFA proposes to require CTAS to
disclose, to any client which is not a
QEC under Commission Rule 4.7 and
which partially funds a participation in
a CTA’s program:

An estimated range of the amount of
customer equity generally devoted to margin
requirements or option premiums, expressed
as a percentage of the nominal account size
of the accounts traded by the CTA, and an
explanation of the effect of partially funding
an account at that percentage.

Proposed Rule 2-34(b)(1) (emphasis
added).

Discussion: This ratio, which is to be
presented to partially-funded customers,
is nonetheless a measure of the CTA’s
program on a fully-funded basis, since it
is based upon the nominal account size.
It appears that use of the ratio is
intended to provide a measure or
indicator of the risk of the CTA’s
program. The addition textual
requirement is designed to help clients
understand how partial funding
increases such risk.

The Commission believes any new
required disclosure should be assessed
in light of its clarity, reliability in
achieving its intended purpose, and its
potential for being misunderstood by
investors. If this proposed disclosure
were required, it is possible that
prospective clients will compare CTAs
on the basis of this ratio. This
possibility leads to the following issues
for consideration:

¢ In determining whether
presentation of the margin ratio should
be required, it is important to consider
whether aggregate margin requirements
are a reliable indicator of risk. It is
unclear that any two portfolios with the
same aggregate margin requirement are
equal as to their level of risk, regardless
of the mix of commodities represented
or the mix of futures, long and short
options comprising the portfolio. The
Commission knows of no academic
studies on the matter, and the staff’s
experience reviewing margin
requirements indicates that there can be
significant differences between margin
requirements relative to the level of risk
on different contracts. For example, the
margin requirements on stock index
futures are generally more conservative
(i.e., higher relative to volatility) than
the margin requirements on energy
products.

* The NFA Proposal’s provision that
the “estimated” range be disclosed
allows the CTA to exceed the upper
limit of the range presented. The
Commission staff is concerned that
disclosure of such a range might create

a misleading expectation of limited
losses.

e Itis unclear that a textual
explanation of the risk of partially
funding a CTA program participation,
added to the currently required
disclosures, is likely to attract the
attention of the potential investor.

Questions:

(1) Will disclosure of information
concerning the margin ratio, as
discussed above, be useful to potential
investors? Please give details of how
potential investors will use this
information.

(2) What evidence, in the form of
studies or otherwise, supports the
proposition that margin requirements
are a reliable indicator of the level of
risk?

(3) Does a requirement that CTAs
disclose an “‘estimated’ range of the
amount of customer equity ‘“‘generally”
devoted to margin involve a standard so
inherently discretionary that it creates a
danger of presenting information that is
misleading to potential investors?

(4) Would a requirement that CTAs
commit to an absolute maximum
percentage of customer equity devoted
to margin, beyond which no margin-
increasing changes will be made,
provide a more useful disclosure
structure? What would be the
advantages and disadvantages of such a
structure? How should such a structure
be implemented?

(5) Would any other alternative
structures present more useful
information? What would be the
advantages and disadvantages of such
structures?

C. Providing the CTA/Client Agreement
to the FCM

The NFA Proposal calls for the CTA
to provide a copy of the CTA/client
agreement to the FCM carrying the
customer’s account.

Discussion: NFA has indicated that it
believes an FCM would find the
nominal account size useful as a general
indicator of the amount and size of
trading intended to be undertaken in the
account on behalf of the customer. The
FCM could use this information in
making a determination as to whether to
accept this client and, if so, under what
credit terms.

Questions:

(1) Do FCMs consider the client’s
nominal account size useful
information? Do they currently obtain
such information? Would the
imposition of a regulatory requirement
aid them in doing so?

(2) Would a different method of
providing the FCM with information
concerning nominal account sizes be

more efficient? What method (if any) of
communication should be required?
What should the timing and the form of
this communication be?

D. Presentation of Risk Profile Data on
Commodity Pools

The NFA Proposal imposes various
disclosure requirements on CPOs that
allocate assets among a pool’s CTAs in
such a way that the total allocations to
its CTAs are greater than the total assets
of the pool. One of the requirements is
for the CPO to provide a statement of
the total amount of nominal account
sizes allocated to a pool’s CTAs as a
percentage of the pool’s net assets. The
Commission desires to obtain comment
on an alternative method of presenting
a risk profile for a commodity pool
which was developed by its staff.

Discussion: The most readily apparent
use for NFA'’s proposed ratio would be
for prospective clients to compare one
commodity pool to another. On initial
consideration, it might seem that the
greater the amount of the nominal
account size compared to pool net
assets, the greater the risk of a pool
would be. But in this connection there
are some issues that should be explored.

Although nominal account sizes may
be useful in the context of an individual
CTA, it does not follow that the ratio
would be a consistent measure for even
a single pool over time. As noted above,
nominal account sizes are not
comparable across CTAs. Therefore, a
ratio based on the aggregate of nominal
account sizes would not lend itself to
making accurate and reliable
comparisons between pools. Moreover,
the ratio of one CTA’s nominal account
size to the others may change over time.
The Commission is interested in
reviewing evidence which contradicts
or supports this preliminary conclusion.

The Commission wishes to explore an
alternative approach to enhancing the
presentation of risk profile data for
pools. This approach is founded on the
precept that the volatility of a pool is a
function of the volatilities of the
investment vehicles (i.e., CTA programs
or investee funds) in which it has
invested. Therefore, the Commission
wishes to consider requiring the
presentation of data disclosing, on a pro
forma basis, the effect of the worst
historical drawdown for each of the
vehicles the pool invested in over the
course of the year. Such a presentation
requirement might be implemented as
follows:

(1) For each investment vehicle selected,
present the worst monthly and worst peak-
to-valley drawdown percentages on a
leveraged basis for:



33302

Federal Register/Vol. 63, No. 117/ Thursday, June 18, 1998/Proposed Rules

(a) the investment vehicle itself, at the
pool’s leveraged basis (e.g., if the fully-
funded worst drawdown for CTA X’ was 10
percent and the pool funds its participation
in the program of CTA “X’ on a 50 percent
basis, the worst drawdown would be
presented as 20 percent); and

(b) the investment vehicle’s historical pro-
forma impact on the pool, as though the
highest percentage of pool assets over the

past year were invested in the investment
vehicle for the full historical period, at the
leverage level of the pool (e.g., if CTA “X”
had been allocated 25 percent of the pool’s
net assets, the 20 percent worst monthly
drawdown would be presented as a 5 percent
impact (20% * 25%) upon the pool’s net
assets).

(2) For major investee funds, data on the
investee fund’s major investments would be

required on a “look-through” basis, if they
qualified as material under the selection
criteria discussed below.

(3) Finally, for each investment vehicle,
identify the number of days during the year
that the fund was invested in the vehicle and
whether it is currently so invested.

An example of such a presentation follows:

Investment (leveraged) Highest Impact on fund
Investment erc%nta e Number of
Worst Worst peak- p of fundg Worst Worst peak- | days held
month to-valley month to-valley
CTA X e s (20%) (Y%) 25% (5%) (Y *25%) 365

The purpose of the selection criteria
is to select investment vehicles for
which detailed risk profile data must be
provided, i.e., those which expose the
pool to the risk of material loss. It is also
important to limit the number of
vehicles for which information is
presented, to avoid overwhelming the
investor with an excessive volume of
data. Finally, the criteria should
consider the pool’s investments over the
course of a year, rather than on a
particular date, to avoid strategic
behavior aimed at ““cleaning up” the
portfolio for a single measurement day.
One example of a selection method
would be the following:

ldentify each investment vehicle in which,
at any time during the course of the year, the
actual funds invested by the pool equaled or
exceeded five percent of the pool net assets.
For each such investment vehicle, calculate
an index which is the product of (A) the
greatest amount invested (by notional value)
times (B) the vehicle’s worst monthly
drawdown percentage, times (C) the number
of days during the year that the pool was
invested in this vehicle. Present the data
described above for the investment vehicles
with the top N index values.

Questions:

(1) What evidence supports or
contradicts the proposition that the ratio
between aggregate notional value and
total pool net asset value is a useful
measure of the risk level of a commodity
pool?

(2) Would presentation of leverage
worst drawdown data, as described
above, for a selection of a commodity
pool’s investment vehicles provide
useful information to potential
investors? What would be the
disadvantages of providing such
information? What is the most effective
means of presenting such information?
Should the results of the calculations
described above be presented, or should
different information be presented?

(3) Are the selection criteria described
above useful? Would a different
selection method be more appropriate?

For how many investment vehicles
should the data be presented?

(4) When should this table be
presented: in disclosure documents?
Sales literature? Pool annual reports?

E. Theoretical Soundness of the Basis of
Computation and Presentation for ROR
and Related Risk-Profile Data

The NFA Proposal does not require
CTAs to maintain any fully-funded
accounts to validate their nominal
account sizes. By contrast, current
practice, as described in Advisory 93—
13, requires a fully-funded subset
comprised of fully-funded accounts
accounting for ten percent of the
aggregate nominal account sizes, to
validate the nominal account sizes. The
Commission wishes to explore the
implications of this change.

Discussion: The Commission has
always sought to ensure that the
methodologies it has required or
permitted to be used in the various
reporting schemes under its jurisdiction
are based upon sound economic and
accounting principles. In this
connection, wherever possible, the
Commission adheres to Generally
Accepted Accounting Principles
(“GAAP) in CTA, commodity pool, and
FCM financial reporting. The fully-
funded subset method permitted in
Advisory 93-13 is consistent with the
Commission’s historical approach to
standards by requiring that the nominal
account sizes set by the CTA be
validated by the existence of a subset of
accounts that are fully-funded with
actual assets, pursuant to GAAP. This
explicit linkage to actual funds, in
effect, permitted to RORs to have some
basis in traditional financial and
accounting methods. By contrast, the
NFA Proposal, which permits
unrestricted use of the subjectively
established nominal account size, lacks
such an anchor or reference point.

Question:

(1) Should the fully-funded subset
requirement be retained to validate the
nominal account sizes used by the CTA,
or should it be dropped entirely?

(2) Does the fact that many CTAs may
have difficulty in obtaining a fully-
funded subset demonstrate a flaw in the
regulatory methodology, or does it
demonstrate an unrealistic setting of
nominal account sizes? In other words,
if the greatest actual funding level for
any of a given CTA’s accounts was 50%
(e.g., all $1 million nominal accounts
are funded at $500,000 or less), is it not
more accurate to express the nominal
account sizes at 50% of their initial
level?

(3) If the fully-funded subset should
be dropped, what would be the
theoretical basis for the method of
computing ROR, in terms of economic
and financial accounting theory?

(4) How do nominal account sizes
used by CTAs generally fit into the
broader world of financial services, so
that a potential investor might fairly
compare investments in commodity
pools with other potential investments?

F. Changes in the Presentation of
Historical Data

Current regulations require disclosure
of approximately five years of historical
ROR data, presented on a monthly basis,
and presentation on a capsule basis of
the single worst monthly drawdown and
worst peak-to-valley drawdown during
the same period.23 The Commission
wishes to consider the costs and
benefits of requiring a longer time-frame
for disclosing performance data for
CTAs and commodity pools while
reducing the period for which
disclosure of monthly data is necessary
in the basic disclosure documents.24

23 Commission Rule 4.25(a)(1)(F), (G); Rule
4.25(a)(2)(ii). The time required is ‘“the most recent
five calendar years and year-to-date.” Commission
Rule 4.25(a)(5).

24The Commission anticipates that monthly data
would be made available by some means to



Federal Register/Vol. 63, No. 117/ Thursday, June 18, 1998/Proposed Rules

33303

The focus of the disclosure document
would be to provide key profile
information. The Commission staff has
also suggested that the Commission
consider expanding the number of worst
drawdown months presented, from one
to three or possibly six. The overall
effect of this change would be to reduce
the number of data items presented in
the disclosure document, while
increasing the scope of the information
made available to the investor.

Discussion: In many markets, extreme
market events do not always occur
within a five-year time-frame, which is
the limit of the present requirement.
Often the time interval between market
events is ten years or more. Thus,
limiting the historical presentation
requirements to a five-year period, as
the current regulations do, may permit
some CTAs and commodity pools to
omit their greatest drawdowns from
their historical risk profiles.25 Requiring
data for a longer period will present a
fuller picture to prospective clients.26
Such disclosure is especially important
where notional funding is used, given
the magniification of drawdowns
inherent in partial funding.

The Commission also seeks to strike
a balance between the sometimes
conflicting goals of requiring all data
that would be useful and avoiding the
presentation of a volume of data that is
cumbersome to read and analyze or too
complex or voluminous to be easily
assimilated by the prospective client.
Therefore, the Commission staff has
suggested that the Commission consider
reducing the number of years for which

potential investors who wish it, such as by mail on
request or by inclusion on the CTA’s website.

25 Commission Advisory 96—1 allows, but does
not require, CTAs to present the performance of
offered programs, and CPOs to present the
performance of offered pools, since inception
provided that such performance capsules include,
among other things, worst monthly and peak-to-
valley drawdown percentages for both the required
five-year and year-to-date period and since
inception of trading for the program or pool. Comm.
Fut. L. Rep. (CCH) 126,639 (March 6, 1996).

26 For example, recent revisions to the Securities
and Exchange Commission’s (““SEC”’) Form N-1A,
which is used by mutual funds to register their
securities and offer their shares, require that a
fund’s risk/return summary include a bar chart
showing the fund’s annual returns for each of the
last 10 calendar years and a table comparing the
fund’s average annual returns for the last 1-, 5-, and
10-fiscal years to those of a broad-based securities
market index. In order to assist investors in
understanding the variability of a fund’s returns
and the risks of investing in the fund, a fund must
also disclose its best and worst returns for a quarter
during the 10-year (or other) period reflected in the
bar chart. Securities & Exchange Commission,
Registration Form Used by Open-End Management
Investment Companies, 63 FR 13916, 13947-52
(March 23, 1998).

monthly data is required and presenting
the balance of the information on an
annual basis or on some other summary
basis, as discussed below.

In connection with consideration of
reducing the number of monthly data
items, the Commission staff has
suggested that the Commission consider
requiring more detailed information
concerning the volatility of the CTA’s
program, either by requiring
presentation of an expanded number of
worst drawdown months, e.g., the three
worst months or the six worst months,
or by requiring presentation of the
standard deviation of the monthly
returns. Presently, only disclosure of the
worst single monthly return is required.
Given the unreliability of past
performance data as a predictor of
future performance and the relatively
greater correlation between past and
future volatility, presentation of data
which is more indicative of volatility
seems warranted.

Questions:

(1) What are the costs and benefits of
requiring performance data for a period
greater than the past five years? What
period should be required?

(2) How many years of monthly data
should be required? What would be the
most effective method of presenting
such data? What would be the most
appropriate method of presenting data
for earlier periods (e.g., annual
performance, annual performance plus
footnoted standard deviation of monthly
performance, etc.)?

(3) What data should be presented to
enable investors to measure the
volatility of returns from a CTA’s
program or a commodity pool? How
many months of worst drawdown data
should be required (e.g., one, three, six)?
What would be the most effective format
for the presentation of this data?

G. Keeping Clients Regularly Informed
Regarding CTA Program Status

The Commission seeks to ensure that
clients receive timely and complete
information on the status of their
participation in CTA programs.

Discussion: Commission rules do not
currently require that CTAs provide any
periodic reports to their clients.2?
Presently, the only information the
Commission requires to be reported to a
client is that provided to the FCM (e.g.
trade confirmations and monthly
account statements provided to the

27 However, Commission Rule 4.36(c)(1)(i)
specifies that if a CTA knows or should know that
its Disclosure Document is materially inaccurate or
incorporate in any respect, it must distribute
corrected information to its existing clients.

CTA’s clients and to the CTA).28
However, this information does not
fully inform the customer as to the
status of its participation in the CTA’s
program. Among the items the customer
may also need are the following: (a)
account fees (e.g., the amount of fees
earned/charged during the period,
payments received from client on
amounts owed during the period both
through charges to the client account at
the FCM and from sources outside the
FCM account, and may balance unpaid
by or credit due to the client at end of
the period); (b) information on the basis
of incentive fee calculations (including
the amount of unrecovered prior losses
carried forward); and (c) the current
nominal account (i.e., amount originally
agreed to, changes during the period
and balance at end of period). It also
may be useful to require the monthly
statement to contain the management
and incentive fee percentages, even
though they are contained in the CTA/
client agreement. This would permit the
clients more easily to verify the amount
charged.

Questions:

(1) Which of the data items discussed
above would be valuable for clients to
receive on a regular basis from CTASs?
Are there any other data items which
should be required? How often should
this information be reported to clients?
Is there a particular format which
should be required?

(2) What would be the costs for CTAs
to report this information to clients on
a regular basis?

(3) On balance, what reporting
requirements, if any, should be
established?

V. Conclusion

The Commission believes that it is
appropriate to examine concerns
regarding ROR computation and other
performance issues which are raised in
connection with the proposals made by
the Commission staff and NFA. The
Commission hopes to develop a
balanced approach to address these
issues that will enable performance data
provided to customers to be as useful
and meaningful as possible, while not
being excessively burdensome to CTAs
and CPOs. To this end, the Commission
requests public comment on the
proposals and the related issues set
forth above.

28 Commission Rule 1.33.
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Issued in Washington, D.C. on June 11,
1998 by the Commission.
Jean A. Webb,
Secretary of the Commission.

Concept Release: Performance Data and
Disclosure for Commodity Trading
Advisor and Commodity Pools

Statement of Commissioner John E.
Tull, Jr.

I concur in issuing this Concept
Release, because | believe
wholeheartedly in the practice that a
better informed agency makes smarter,
better decisions in carrying out its
regulatory functions. And as | have
consistently maintained, | believe this
agency should defer to the private sector
and self-regulatory organizations to the
fullest extent possible in fulfilling our
mission to protect the integrity of the
markets and their users.

Therefore, | welcome and endorse this
concept release. | am not entirely
convinced that the rule changes
discussed may not create more
confusion than they would resolve. At
this point | personally believe that using
the notional amount of an account may
be the simplest and most uniform
method of disclosing risk and
performance data. This, after all, is the
objective of the rules under
consideration.

With that in mind, | look forward to
reviewing the comments to this Concept
Release.

John E. Tull, Jr.,
June 11, 1998.

Appendix I—Compliance Rules

* * * * *

RULE 2-29. COMMUNICATIONS WITH THE
PUBLIC AND PROMOTIONAL MATERIAL

* * * * *

(b) Content of Promotional Material.
No Member or Associate shall use any
promotional material which:
* * * * *

(5) includes any specific numerical or
statistical information about the past
performance of any actual accounts
(including rate of return) unless such
information is and can be demonstrated to
NFA to be representative of the actual
performance for the same time period of all
reasonably comparable accounts and, in the
case of rate of return figures, unless such
figures are calculated in a manner consistent
with that required under CFTC Rule
4.25(a)(7)(i)(F) and are based on the nominal
account size (as described in Compliance
Rule 2-34).

* * * * *

RULE 2-34. DIRECTED ACCOUNTS AND
COMMODITY POOLS

(a) At the time a Member CTA enters into
an agreement to direct a client’s account, the
Member CFT must obtain a written

agreement signed by the client (or someone
legally authorized to act on the client’s
behalf) which states:

(1) the account size which the CTA will
use as the basis for its trading decisions, i.e.,
“the nominal account size”;

(2) the name or description of the trading
program in which the client is participating;

(3) whether the client will deposit,
maintain or make accessible to the FCM an
amount equal to or less than the nominal
account size, i.e., to fully or partially fund
the account; and

(4) how additions, withdrawals, profits and
losses will affect the nominal account size
and the computation of fees.

The Member CTA must provide a copy of
the agreement to the FCM carrying the
account. The Member CTA must also
disclose in writing the factors considered by
the CTA in determining any minimum
account size of the trading program in which
the client is participating.

(b) Unless the client is a qualified eligible
client under CFTC Rule 4.7, any Member
CTA which directs a partially funded
account must provide the following
information in writing to the client:

(1) an estimated range of the amount of
customer equity generally devoted to margin
requirements or options premiums expressed
as a percentage of the nominal account size
and an explanation of the effect of partially
funding an account on that percentage;

(2) a description of how the management
fees will be computed, expressed as a
percentage of the nominal account size and
an explanation of the effect of partially
funding an account on that percentage;

(3) an estimated range of the commissions
generally charged to an account expressed as
a percentage of the nominal account size and
an explanation of the effect of partially
funding an account on that percentage;

(4) a statement that the greater the disparity
between the nominal account size and the
amount deposited, maintained or made
accessible to the FCM, the greater the
likelihood, and possible size of, margin calls.

(c) Unless the pool participants are
qualified eligible participants under CFTC
Rule 4.7, any Member CPO which allocates
assets among the pool’s CTAs in such a way
that the total allocations to its CTAs is greater
than the total assets of the pool must provide
the following information in writing to the
pool participants:

(1) a statement of the total amount
allocated to CTAs as a percentage of the
pool’s net assets;

(2) a description of how management fees
charged by the CPO and the CTAs will be
computed, including a statement of the total
amount of management fees charged to the
pool as a percentage of the pool’s net assets;

(3) an estimated range of the amount of
commissions and transaction fees which will
be charged to the pool in the next twelve
months and an estimate of such fees as a
percentage of the pool’s net assets; and

(4) a statement that allocating in excess of
the pool’s net assets among CTAs has the
effect of proportionately magnifying the
profits and losses which may be incurred by
the pool.

(d) Each CTA Member which directs
accounts and each CPO Member which

allocates assets among CTAs in such a way
that the total committed is greater than the
total assets of the pool shall maintain the
records required by this Rule in the form and
for the period of time required by CFTC Rule
1.31.

(e) Each CTA Member which directs
accounts and each CPO Member to which
this rule applies allocates assets among CTAs
in such a way that the total allocated is
greater than the total assets of the pool shall
establish and enforce adequate procedures to
review all records made pursuant to this Rule
and to supervise the activities of its
Associates in complying with this Rule.

* * * * *

INTERPRETIVE NOTICE NFA COMPLIANCE
RULE 2-34

The Board of Directors recently passed
NFA Compliance Rule 2—34, Documentation
and Disclosure for Partially Funded
Accounts. The Board recognized that certain
customers may, for their own legitimate
business purposes, deposit with the FCMs
carrying their accounts less than the amount
which they have directed the CTA trading
their account to use as the basis for trading
decisions. The Board sought to ensure that in
such situations performance records
accurately reflect trading results, that there is
an adequate audit trail to verify past
performance records and that customers
receive adequate disclosures on the
implications of partially funded accounts.

In the Board’s view, the solicitation of
partially funded accounts, particularly with
less sophisticated customers, raises a number
of compliance issues. Therefore, the Board
wishes to make clear that NFA Compliance
Rule 2—-34 does not in any way diminish a
Member’s responsibilities under other NFA
rules, most notably NFA's sales practice
rules, when dealing with a customer who is
considering a partially funded account.

Specifically, the Member must ensure that
any solicitation present a balanced view of
the risks and benefits of such an arrangement
and disclose all material information.
Furthermore, under NFA Compliance Rule
2-30, the Member must obtain the specified
information regarding its customer’s
experience and financial condition and, in
light of that information, must provide the
customer with an adequate description of the
risks of his investment. As the Board stated
in its Interpretive Notice of that rule, for
some customers the only adequate disclosure
is that futures trading is simply too risky for
that customer. That is particularly true when
retail customers are induced to increase their
leverage further by partially funding a trading
account.

Any Member soliciting unsophisticated
customers to trade with a partially funded
account will bear the burden of
demonstrating that its solicitation was in
compliance with all NFA requirements.

[FR Doc. 98-16075 Filed 6-17-98; 8:45 am]
BILLING CODE 6351-01-M
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SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 201

[Release Nos. 33-7546; 34-40089; 35—
26884; 39-2364; |IA-1726; 1C-23250; File No.
S7-16-98]

RIN 3235-AH47
Proposed Amendment to Rule 102(e)
of the Commission’s Rules of Practice

AGENCY: Securities and Exchange
Commission.

ACTION: Proposed rule.

SUMMARY: The Securities and Exchange
Commission (‘““Commission”) is
proposing an amendment to Rule 102(e)
of the Commission’s Rules of Practice.
Under Rule 102(e), the Commission can
censure, suspend or bar persons who
appear or practice before it. The
proposed amendment clarifies the
Commission’s standard for determining
when accountants engage in “‘improper
professional conduct” under Rule
102(e)(2)(ii).

DATES: Comments must be received on
or before July 20, 1998.

ADDRESSES: Submit comments in
triplicate to Jonathan G. Katz, Secretary,
Securities and Exchange Commission,
450 5th Street, NW., Washington, DC.
20549-6009. Comments can be
submitted electronically at the following
E-mail address: rule-comments@sec.gov.
All comment letters should refer to File
No. S7-16-98; include this file number
on the subject line if E-mail is used. All
comments received will be available for
public inspection and copying in the
Commission’s Public Reference Room,
450 5th Street, NW., Washington, DC.
20549-6009. Electronically-submitted
comment letters will be posted on the
Commission’s Internet Web site (http://
WWW.SeC.gov).

FOR FURTHER INFORMATION CONTACT:
Michael J. Kigin, Associate Chief
Accountant, Office of the Chief
Accountant, at (202) 942—-4400; or David
R. Fredrickson, Assistant General
Counsel, Office of the General Counsel,
at (202) 942-0890.

SUPPLEMENTARY INFORMATION: The
Securities and Exchange Commission
today is proposing for comment an
amendment to Rule 102(e). *

I. The Purpose of this Release

The purpose of this release is to
solicit comments on a proposed
amendment to Rule 102(e) of the
Commission’s Rules of Practice. Under
Rule 102(e), the Commission can

117 CFR 201.102(e).

censure, suspend or bar professionals
who appear or practice before it. 2
Specifically, pursuant to the Rule, the
Commission can impose a sanction
upon a professional whom it finds, after
notice and an opportunity for hearing:

(i) Not to possess the requisite
qualifications to represent others; or

(ii) To be lacking in character or
integrity or to have engaged in unethical
or improper professional conduct; or

(iii) To have willfully violated, or
willfully aided and abetted the violation
of, any provision of the Federal
securities laws or the rules and
regulations thereunder. 3

In a recent opinion addressing the
conduct of two accountants, the U.S.
Court of Appeals for the District of
Columbia Circuit found that the
Commission had not articulated clearly
the “improper professional conduct”
element of the Rule. 4 To address the
court’s concerns, the Commission is
proposing an amendment to the text of
Rule 102(e) that clarifies the
Commission’s standard for determining
when accountants engage in “‘improper
professional conduct.” 5

11. A Brief Overview of Rule 102(e)

A. The Importance of Rule 102(e)

The Commission adopted Rule 102(e)
as a ‘““means to ensure that those
professionals, on whom the Commission
relies heavily in the performance of its
statutory duties, perform their tasks
diligently and with a reasonable degree
of competence.”” 6 Courts have
recognized that it is appropriate for the
Commission to use a disciplinary
mechanism such as Rule 102(e) to
encourage professionals to adhere to
ethical standards and minimum
standards of competence. 7 In adopting

2The Rule addresses the conduct of attorneys,
accountants, engineers and other professionals or
experts who appear or practice before the
Commission. 17 CFR 201.102(e)(2) and (f)(2).

317 CFR 201.102(e)(1)(i), (ii) and (iii).

4Checkosky v. SEC, 139 F.3d 221 (D.C. Cir. 1998)
(““Checkosky I11).

5This clarification addresses the conduct of
accountants only, and is not meant to address the
conduct of lawyers or other professionals who
practice before the Commission.

6Touche Ross & Co. v. SEC, 609 F.2d 570, 582
(2d Cir. 1979). The AICPA also recognizes that
accountants must discharge their duties with
competence. See, e.g., AICPA Professional
Standards, Vol. 2, ET sec. 56 (1997).

7Rule 102(e) was promulgated under the
Commission’s broad authority to adopt those rules
and regulations necessary for carrying out the
agency’s designated functions and its inherent
authority to protect the integrity of the agency’s
processes. Three U.S. Courts of Appeals have
upheld the validity of Rule 102(e). See Touche
Ross; Sheldon v. SEC, 45 F.3d 1515, 1518 (11th Cir.
1995); Davy v. SEC, 792 F.2d 1418, 1421 (9th Cir.
1986). The Checkosky opinions held that the
Commission had not clearly articulated the

the Rule, the Commission did not
intend to add an “additional weapon”
to its “‘enforcement arsenal’ 8 but to
protect its system of securities
regulation and, by extension, the
interests of the investing public.

B. The Important Role of Accountants

Accountants play many roles in the
Commission’s system of securities
regulation. In recognition of the
significance of auditors and audited
financial statements in the
Commission’s disclosure process, this
release focuses particular attention upon
the role of auditors in the securities
registration and reporting processes
under the federal securities laws. The
proposed amendment, however, covers
all accountants who appear or practice
before the Commission. ®

“Corporate financial statements are
one of the primary sources of
information available to guide the
decisions of the investing public.”” 10
Various provisions of the federal
securities laws require publicly held
companies to file audited financial
statements with the Commission. 11
These financial statements must be
audited by independent accountants in
accordance with generally accepted
auditing standards ("GAAS”).12 The
auditor plans and performs the audit to
obtain reasonable assurance that the
financial statements are free from
material misstatement. Commission
regulations require the auditor to issue
a report containing an opinion on the
financial statements. 13 The auditor’s
opinion states whether the financial
statements present fairly, in all material
respects, the financial position of the
company as of a specific date. 14 The
opinion also states whether the results
of the company’s operations and cash

“improper professional conduct” standard or the
rationale for that standard. Also, the Checkosky
opinions did not decide the issue of the scope of
the Commission’s authority.

8Touche Ross, 609 F.2d at 579.

9See 17 CFR 201.102(f)(1) and (2). The
Commission has interpreted “practice’ before the
Commission to include accountants functioning in
many roles, including those who serve as officers
of public companies. See, e.g., In re Terrano,
Securities Exchange Act of 1934 (*‘Exchange Act”)
Rel. No. 39485 (Dec. 23, 1997), 66 SEC Docket 494
(Jan. 20, 1998); In re Hersh, Exchange Act Rel. No.
39089 (Sept. 18, 1997), 65 SEC Docket 1170 (Oct.
14, 1997); In re Bryan, Exchange Act Rel. No. 39077
(Sept. 15, 1997), 65 SEC Docket 1129 (Oct. 14,
1997).

10U.S. v. Arthur Young & Co., 465 U.S. 805, 810
(1984).

11See, e.g., Securities Act of 1933 (“‘Securities
Act’’) Schedule A (25)—(27), 15 U.S.C. 77aa(25)—
(27); Exchange Act 12(b)(1)(J)—(L), 15 U.S.C.
781(b)(1)IA)—(L).

12Regulation S-X, 17 CFR 210.1-02(d) (1997).

13See Regulation S-X, 17 CFR 210.2-02 (1985).

141d.
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flows for the year (or other period) then
ended, are in conformity with generally
accepted accounting principles
(“GAAP”), and whether the audit was
conducted in accordance with GAAS. 15

Investors have come to rely on the
accuracy of the financial statements of
public companies when making
investment decisions. Because the
Commission has limited resources, it
cannot closely scrutinize each of these
financial statements. 16 Consequently,
the Commission must rely on the
integrity of the auditors who certify, and
accountants who prepare, financial
statements. In short, both the
Commission and the investing public
rely heavily on accountants to assure
corporate compliance with federal
securities law requirements and
disclosure of accurate and reliable
financial information.

The Commission and the courts have
long acknowledged ‘““‘the duty of
accountants to those who justifiably rely
on [their] reports.” 17 Accountants who
issue audit and other reports speak to
investors, publicly representing that the
accounting and auditing standards of
the accounting profession have been
followed. 18 An incompetent or
unethical accountant can damage the
Commission’s processes and erode
investor confidence in our markets. 19

I11. The Standard Applied to
Accountants

A. “Improper Professional Conduct” In
General

The Court of Appeals in Checkosky 1
criticized the Commission for not
clearly articulating when an accountant
would be deemed to have engaged in
“improper professional conduct” under
Rule 102(e)(1)(ii). This proposed
amendment clarifies that whether an
accountant engages in ‘“‘improper
professional conduct” is determined
first by evaluating whether the
accountant violated applicable
professional standards. It also specifies
the mental state required before an
accountant may be sanctioned under the
Rule. The proposed amendment covers
conduct that the Commission
historically has treated as “improper
professional conduct’ under Rule
102(e)(2)(ii).

5]d.

16 See Touche Ross, 609 F.2d at 580-81.

171n re Carter, Exchange Act Rel. No. 17595 (Feb.
28, 1981), 22 SEC Docket 292, 298 (Mar. 17, 1981).
Cf. Arthur Young, 465 U.S. at 817-18.

18See Carter, 22 SEC Docket at 298.

19”In our complex society, the accountant’s
certificate * * * can be instruments for inflicting
pecuniary loss more potent than the chisel or the
crowbar.” U.S. v. Benjamin, 328 F.2d 854, 863 (2d
Cir.), cert. denied, 377 U.S. 953 (1964).

Rule 102(e)(1)(ii) has been an effective
disciplinary and remedial tool because
it has been used to address a range of
misconduct that poses a future threat to
the Commission’s processes. 20
Accountants who engage in intentional
or knowing misconduct, which includes
reckless misconduct, clearly pose this
type of future threat. Accountants who
engage in negligent misconduct also can
pose as great a threat to the
Commission’s system of securities
regulation as accountants who
knowingly violate the professional
standards.

Rule 102(e)(1)(ii) is not meant,
however, to encompass every
professional misstep. 2t A harmless
judgment error or immaterial mistake
does not pose a future threat to the
Commission’s processes and does not
constitute “improper professional
conduct.” Similarly, the Commission
does not seek to use the Rule to
establish new standards for the
accounting profession.

B. The Proposed Standard

The Rule addresses conduct that fails
to meet professional standards. The
proposed amendment delineates
categories of conduct that constitute
“improper professional conduct” under
Rule 102(e)(1)(ii). These categories are:

(A) An intentional or knowing
violation, including a reckless violation,
of applicable professional standards; 22
or

(B) Negligent conduct in the following
circumstances:

(1) An unreasonable violation of
applicable professional standards that
presents a substantial risk, which is
either known or should have been
known, of making a document prepared
pursuant to the federal securities laws
materially misleading; or

20Carter, 22 SEC Docket at 297. Because Rule
102(e)(1)(ii) is remedial and not punitive in nature,
the conduct must be evaluated to determine
whether the accountant poses a future threat to the
Commission’s processes.

21 As Commissioner Johnson has noted:

A professional often must make difficult
decisions, navigating through complex statutory
and regulatory requirements, and in the case of
accountants, complying with (GAAS) and applying
(GAAP). These determinations require the
application of independent professional judgment
and sometimes involve matters of first impression.

Exchange Act Rel. No. 38183 (Jan. 21, 1997), 63
SEC Docket 1948, 1976 (Feb. 18, 1997) (Johnson,
Comm’r, dissenting), rev’d Checkosky II.

22" Applicable professional standards” includes
such things as generally accepted accounting
principles, generally accepted auditing standards,
generally accepted attestation standards, the AICPA
Code of Professional Conduct, the AICPA
Statements on Standards for Consulting Services,
the AICPA Statements on Standards for Accounting
and Review Services, pronouncements of the
Independence Standards Board, and certain of the
Commission’s rules and regulations.

(2) Repeated, unreasonable violations
of applicable professional standards that
demonstrate that the accountant lacks
competence.

1. Intentional or Knowing Violations,
Including Reckless Violations

Subparagraph (A) of the amendment
defines “improper professional
conduct” to include the most blatant
violations of the professional standards.
The Commission consistently has used
Rule 102(e)(1)(ii) proceedings to address
these types of violations of the
professional standards. 23

Clearly, an accountant who
intentionally or knowingly, including
recklessly 24, violates the professional
standards has engaged in “improper
professional conduct.” Accountants
who engage in this type of misconduct
undoubtedly pose the type of future
threat to the Commission’s system of
regulation that requires Commission
action.

2. Specific, Negligent Conduct

The proposed amendment also covers
specific, negligent violations of the
professional standards.2s The
Commission has recognized that “‘an
incompetent or negligent auditor can do
just as much harm to public investors
and others who rely on him as one who
acts with an improper motive.”” 26 For
this reason, the Commission has stated
that negligent conduct can trigger a Rule
102(e)(1)(ii) proceeding, and has
brought Rule 102(e)(1)(ii) proceedings
based on negligent conduct.2?

The Court of Appeals in Checkosky 1
faulted the Commission for not
articulating with some degree of

23See, e.g., In re Finkel, Securities Act Rel. No.
7401 (Mar. 12, 1997), 64 SEC Docket 103 (Apr. 8,
1997); In re Basson, Exchange Act Rel. No. 35840
(June 13, 1995), 59 SEC Docket 1650 (July 11, 1995);
In re F.G. Masquelette & Co, Accounting Series Rel.
No. 68, [1937-1982 Transfer Binder] Fed. Sec. L.
Rep. (CCH), 172,087 (June 30, 1982); In re Weiner,
Exchange Act Rel. No. 14249 (Dec. 12, 1997), 13
SEC Docket 1113 (Dec. 27, 1977).

24See generally SEC v. Blavin, 760 F.2d 706, 711
(6th Cir. 1985); Mansbach v. Prescott, Ball &
Turben, 598 F.2d 1017, 1023-24 (6th Cir. 1979).

25|n other instances, the federal securities laws
expressly subject auditors to liability without
requiring intentional misconduct. For example, the
Supreme Court has recognized that Section 11
allows recovery for “‘negligent conduct.” Herman &
MacLean v. Huddleston, 459 U.S. 375, 384 (1983),
referring to Ernst & Ernst v. Hochfelder, 425 U.S.
185, 210 (1976).

26|n re Checkosky, Exchange Act Rel. No. 31094
(Aug. 26, 1992), 52 SEC Docket 1389, 1410 (Sept.
15, 1992), rev’'d Checkosky v. SEC, 23 F.3d 452 (D.C.
Cir. 1994) (“Checkosky I"*), citing In re
Schulzetenberg, Admin. Proc. 3-6881, slip op. at 2
(Order Denying Motion to Dismiss Nov. 10,
1987)(unpublished opinion).

271n re Gotthilf, Exchange Act Rel. No. 33949
(April 21, 1994), 56 SEC Docket 1543 (May 10,
1944).
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specificity when negligent conduct by
an accountant constitutes “improper
professional conduct.” 28 The proposed
amendment provides this specificity.
Specifically, subparagraph (B) of the
amendment defines “‘improper
professional conduct” to include: (1) An
unreasonable violation of the applicable
professional standards that presents a
substantial risk, which is either known
or should have been known, of making
a document prepared pursuant to the
federal securities laws materially 29
misleading; or (2) repeated,
unreasonable violations of the
applicable professional standards that
demonstrate that the accountant lacks
competence.

Under this standard, a single violation
of the professional standards could
constitute “improper professional
conduct” if the violation presents a
substantial risk, which is either known
or should have been known, of making
a document prepared pursuant to the
federal securities laws materially
misleading. Under these circumstances,
the single violation most likely would
be related to a transaction or event as to
which any reasonable auditor would
give heightened scrutiny.3° The integrity
of the Commission’s processes is
threatened by an accountant who fails to
exercise due professional care with
respect to the critical areas of his or her
professional responsibilities.

For example, an auditor who failed to
verify properly the amount of cash
purportedly held in a vault at a branch
of a bank, where that amount
constituted 61% of the branch’s and
45% of the bank’s total cash on hand,
engaged in improper professional
conduct under Rule 102(e)(1)(ii).31 In
this particular matter, at least $400,000
of the $2.7 million cash purportedly on
hand had been misappropriated by a
bank employee. Although the sum of
money misappropriated may not have
been quantitatively material to the
bank’s balance sheet, a Rule 102(e)(1)(ii)
proceeding was appropriate. Because a
shortage of the total amount of cash
actually on hand would impact
materially on the bank’s pre-tax
earnings, the auditor’s failure to verify
properly the cash on hand could be
considered negligent under

28Checkosky 11, 139 F.3d at 224.

29 Material, as used in this context, means a
substantial likelihood of being considered
significant by a reasonable investor. Basic, Inc. v.
Levinson, 485 U.S. 224, 231-32 (1988), citing TSC
Indus., Inc. v. Northway, Inc., 426 U.S. 438, 449
(1976).

30Cf. AICPA Professional Standards, Vol. 1 AU
sec. 312 (1997).

31See In re Curtin, Exchange Act Rel. No. 32519
(June 28, 1993), 54 SEC Docket 1137 (July 20, 1993).

subparagraph (B)(1) of the proposed
amendment since it presented a
substantial risk, which should have
been known, of making a document
prepared pursuant to the federal
securities laws materially misleading.32

Proposed subparagraph (B)(2) of the
amendment would define improper
professional conduct to include
repeated, unreasonable violations of
applicable professional standards that
demonstrate that the accountant lacks
competence. Repeated, unreasonable
violations of the professional standards
by an accountant can damage both the
Commission’s processes and investor
confidence in the integrity of financial
statements. This level of incompetence
calls into question the reliability of any
work performed by the accountant.
Further, an accountant who engages in
this type of misconduct may well
benefit from remedial measures before
resuming practice before the
Commission. Repeated violations would
include two or more violations that
could occur within one audit33 or in
several audits.34 Repeated violations
also could include a course or pattern of
violations regardless of whether the
types of violations are similar.

C. The “Good Faith” Defense

With respect to defenses to a Rule
102(e)(1)(ii) proceeding, the
Commission has never considered the
subjective good faith of an accountant to
be an absolute defense.35 Good faith
actions of an accountant are more
appropriately considered when
determining what sanction would be
appropriate. For instance, an accountant
who acts in good faith, but is unable to
conform to the minimum standards of
the profession, may benefit from
additional training, peer review,
supervision and other appropriate

32See also In re Valade, Exchange Act Rel. No.
4002 (May 19, 1998), 1998 SEC LEXIS 966; In re
Smith, Exchange Act Rel. No. 37738 (Sept. 27,
1996), 62 SEC Docket 2840 (Oct. 29, 1996); In re
Denton, Exchange Act Rel. No. 35381 (Feb. 15,
1995), 58 SEC Docket 2294 (Mar. 14, 1995); In re
Lamirato, Exchange Act Rel. No. 33660 (Feb. 23,
1994), 56 SEC Docket 345 (Mar. 15, 1994).

33See, e.g., In re Childers, Exchange Act Rel. No.
32505 (June 24, 1993), 54 SEC Docket 1017 (July 13,
1993).

34See, e.g., In re Withers, Exchange Act Release
No. 34537 (Aug. 17, 1994), 57 SEC Docket 1101
(Sept. 13, 1994).

35See In re Haskins & Sells, Accounting Series
Rel. No. 73 (Oct. 30, 1952), [1937-1982 Transfer
Binder] Fed. Sec. L. Rep. (CCH) 172,092 (June 30,
1982). Similarly, an auditor who is deceived by the
client and commits an audit error in reliance upon
the deception does not have an automatic defense.
See generally In re Hope, Accounting and Auditing
Enforcement Rel. No. 109A (Aug. 6, 1986), 36 SEC
Docket 663, 750-55 (Sept. 10, 1986). See also In re
Ernst & Ernst, Accounting Series Rel. No. 248 (May
31, 1978), 14 SEC Docket 1276, 1301 and n.71 (June
13, 1978).

remedial action undertaken while
suspended from practicing before the
Commission or as a condition of future
practice before the Commission.

D. The AICPA Rulemaking Petition

The American Institute of Certified
Public Accountants (‘“AICPA™)
submitted a rulemaking petition to the
Commission proposing a definition for
“improper professional conduct” under
Rule 102(e)(1)(ii).36 The AICPA
Rulemaking Petition would define
improper professional conduct in a
manner that includes a knowing
violation and a conscious and deliberate
disregard of the professional standards,
as well as a course or pattern of
misconduct.3” The Commission, like the
AICPA, also is proposing that
accountants who engage in knowing
misconduct or a course or pattern of
misconduct should be subject to Rule
102(e)(1)(ii) proceedings.

The Commission preliminarily
believes that the public interest may be
better served with the somewhat
broader definition of “‘improper
professional conduct” proposed in this
release. While a harmless judgment
error or immaterial mistake should not
trigger a Rule 102(e)(1)(ii) proceeding,
reckless and specific negligent
misconduct may require Commission
action to protect the integrity of the
Commission’s processes and the
interests of the investing public.
Accordingly, the Commission has
determined to seek comment on the
proposed amendment contained in this
release.

IV. General Request For Comments

The Commission requests that any
interested persons submit comments on
the proposed amendment to Rule 102(e).
The Commission also invites comments
on the following specific issues.

The proposed amendment is intended
to clarify the definition of “‘improper
professional conduct.”” Does the
proposed amendment achieve this
objective? This definition is consistent
with how the Commission has applied
the “improper professional conduct”
standard. Would another definition of
“improper professional conduct” be

36 Rulemaking Petition by the AICPA Concerning
Rule 102(e) (“*‘AICPA Rulemaking Petition”), SEC
File No. 4-410 (May 7, 1998).

37Under the AICPA Rulemaking Petition, before
an accountant can be found to have engaged in
“improper professional conduct,”” the accountant
also must pose a current threat to the integrity of
the Commission’s processes or to the financial
reporting system. See also Task Force on Rule
102(e) Proceedings, American Bar Association,
Report of the Task Force on Rule 102(e)
Proceedings: Rule 102(e) Sanctions Against
Accountants, 52 Bus. Law. 965, 985 (May 1997).
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better suited to achieving the
Commission’s goal of protecting the
integrity of its processes? Does the
proposed amendment include conduct
that should not be considered
“improper professional conduct?” If
yes, what conduct should be excluded?
Does the proposed amendment cover all
of the conduct that should be
considered “‘improper professional
conduct” under Rule 102(e)(1)(ii)? If
not, what else should be included? The
proposed amendment defines
“improper professional conduct” to
include “‘reckless’ conduct. Should the
Commission use a definition of
“recklessness” commonly used in cases
brought under Rule 10b-5 of the
Exchange Act?38 Would a less rigorous
standard of “‘recklessness’ 32 be more
appropriate in the context of a
disciplinary rule such as Rule
102(e)(1)(ii) where the purpose of the
rule is to protect the integrity of the
Commission’s processes?

The proposed amendment defines
“improper professional conduct” to
include negligent conduct under two
specified circumstances. In order to
adequately protect the Commission’s
processes, should other circumstances
be included?

Does the term “‘applicable
professional standards” provide
adequate guidance to the accounting
profession? What weight should be
given to the good faith of an accountant
at the sanctioning stage of a Rule
102(e)(1)(ii) proceeding?

Any interested person wishing to
submit written comments on any of the
issues set forth in this release are
invited to do so by submitting them in
triplicate to Jonathan G. Katz, Secretary,
U.S. Securities and Exchange
Commission, 450 Fifth Street, NW,
Washington, DC 20549. Comments also
may be submitted electronically at the
following e-mail address: rule-
comments@sec.gov. All comment letters
should refer to File No. S7-16-98 this
file number should be included on the
subject line if e-mail is used. Comments
received will be available for public
inspection and copying in the
Commission’s public reference room at
450 Fifth Street, NW., Washington, DC
20549. Electronically submitted

38See, e.9., Mansbach, SEC v. Steadman, 967 F.2d
636, 641-642 (D.C. Cir. 1992) (both citing
Sundstrand Corp. v. Sun Chemical Corp., 553 F.2d
1033, 1045 (7th Cir.), cert. denied, 434 U.S. 875
(1977)).

39See, e.g9., Saba v. Compagnie Nationale Air
France, 78 F.3d 664, 668 (D.C. Cir. 1996), citing
Farmer v. Brennan, 511 U.S. 825, 836-37 (1994);
see generally W. Keeton, et al., Prosser and Keeton
on the Law of Torts (“‘Prosser”), sec. 34 at 213-214;
(5th ed. 1984); Restatement (Second) of Torts sec.
500, comment (a) (1965).

comment letters will be posted on the
Commission’s Internet Web site (http://
WWW.SEC.goV).

V. Summary of Initial Regulatory
Flexibility Analysis

The Commission has prepared an
Initial Regulatory Flexibility Analysis
(“IRFA’) on the proposed amendment
to Rule 102(e). The IRFA indicates that
the proposed amendment would clarify
the standard by which the Commission
determines whether accountants have
engaged in “improper professional
conduct.”

The IRFA sets forth the statutory
authority for the proposed amendment.
The IRFA also discusses the effect of the
proposed amendment on small entities.
The IRFA states that approximately
1000 accounting firms can or do appear
or practice before the Commission.
While most of this practice is conducted
by the “Big Six’’ firms, which are not
small entities, many smaller firms do
practice before the Commission.
However, the Commission does not
collect information about revenues of
accounting firms, which information
generally is not made public by the
firms, and therefore cannot determine
how many of these are small entities for
purposes of the analysis. In any event,
the proposed amendment should have
little or no impact on small entities
because the proposal simply clarifies
the Commission’s standard for
determining when accountants engage
in “improper professional conduct.”

The IRFA states that the proposed
amendment would not impose any new
reporting, recordkeeping or compliance
requirements, and the Commission
believes that there are no rules that
duplicate, overlap or conflict with the
proposed amendment.

The IRFA discusses the various
alternatives considered to minimize the
effect on small entities, including: (a)
The establishment of differing
compliance or reporting requirements or
timetables that take into account the
resources of small entities; (b) the
clarification, consolidation or
simplification of compliance and
reporting requirements under the Rule
for small entities; (c) the use of
performance rather than design
standards; and (d) an exemption from
coverage of the Rule, or any part thereof,
for small entities. The Commission
believes it would be inconsistent with
the purposes of the Rule to exempt
small entities from the proposed
amendment. Different compliance or
reporting requirements for small entities
are not necessary because the proposed
amendment does not establish any new
reporting, recordkeeping or compliance

requirements. The proposed amendment
is already designed to clarify the current
standard employed in Rule 102(e)(1)(ii),
and the Commission does not believe it
is feasible to further clarify, consolidate
or simplify the Rule for small entities.
Finally, the proposal does use a
performance standard, not a design
standard, to specify what conduct is
expected of accountants; the
Commission does not believe different
performance standards for small entities
would be consistent with the purposes
of the Rule.

The IRFA solicits comments
generally, and in particular, on the
number of small entities that would be
affected by the proposed amendment
and the existence or nature of the effect.
For purposes of the Small Business
Regulatory Enforcement Fairness Act of
1996, 40 the Commission is also
requesting information regarding the
potential impact of the proposed
amendment on the economy on an
annual basis—in particular, whether the
proposed amendment is likely to have
an annual effect on the economy of $100
million or more. Commenters should
provide empirical data to support their
views.

A copy of the IRFA may be obtained
by contacting David R. Fredrickson,
Office of the General Counsel, Securities
and Exchange Commission, 450 Fifth
Street, N.W., Washington, D.C. 20549.

VI. Cost-Benefit Analysis

The Commission requests the views of
commenters about any costs or benefits
associated with the proposed
amendment. The Commission
anticipates several benefits from the
amendment. The amendment will
provide clearer guidance to accountants.
Members of the accounting profession
will better understand the standard the
Commission uses to determine
“improper professional conduct’ and
thus conduct themselves accordingly.
Also, the clarifying amendment will
make it easier for the Commission, its
administrative law judges and the courts
to administer the Rule, which will
further benefit the integrity of the
Commission’s processes. The
Commission anticipates no costs
associated with the proposal.

Section 23(a)(2) of the Exchange Act
requires the Commission to consider the
impact of its rules on competition.
Moreover, section 2(b) of the Securities
Act, section 3(f) of the Exchange Act
and section 2(c) of the Investment
Company Act of 1940 (“Investment
Company Act”) require the
Commission, when engaged in

405 U.S.C. 801 et seq.
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rulemaking that requires a public
interest finding, to consider, in addition
to the protection of investors, whether
the action will promote efficiency,
competition and capital formation. The
Commission requests data on what
effect, if any, the proposed amendment
would have on efficiency, competition
and capital formation.

VII. Statutory Authority

The Commission is proposing the
amendment to the Rule pursuant to its
authority under section 19(a) of the
Securities Act, section 23(a) of the
Exchange Act, section 20(a) of the
Public Utility Holding Company Act of
1935, section 319(a) of the Trust
Indenture Act of 1939, section 211(a) of
the Investment Advisers Act of 1940
and section 38(a) of the Investment
Company Act.

Text of Amendment
List of Subjects in 17 CFR Part 201

Administrative practice and
procedure, Investigations, Securities.

In accordance with the foregoing,
Title 17, Chapter Il of the Code of
Federal Regulations is proposed to be
amended as follows:

PART 201—RULES OF PRACTICE

1. The authority citation for Part 201,
Subpart D continues to read as follows:

Authority: 15 U.S.C. 77f, 779, 77h, 77h-1,
77j, 77s, 77u, 78c(b), 78d-1, 78d-2, 78I, 78m,
78n, 780(d), 780-3, 78s, 78u-2, 78u-3, 78v,
78w, 79c, 79s, 79t, 79z-5a, 77sss, 77ttt, 80a-
8, 80a-9, 80a-37, 80a-38, 80a-39, 80a-40, 80a-
41, 80a-44, 80b-3, 80b-9, 80b-11, and 80b-12
unless otherwise noted.

2. Amend §201.102 by adding
paragraphs (e)(1)(iv) to read as follows:

§201.102 Appearance and practice before
the Commission.

(e) Suspension and disbarment.—(1)
Generally. * * *

(iv) With respect to persons licensed
to practice as accountants, “‘improper
professional conduct’ under
§201.102(e)(1)(ii) means:

(A) An intentional or knowing
violation, including a reckless violation,
of applicable professional standards; or

(B) Negligent conduct in the following
circumstances:

(1) An unreasonable violation of
applicable professional standards that
presents a substantial risk, which is
either known or should have been
known, of making a document prepared
pursuant to the federal securities laws
materially misleading; or

(2) Repeated, unreasonable violations
of applicable professional standards that

demonstrate that the accountant lacks
competence.
* * * * *

Dated: June 12, 1998.
By the Commission.

Jonathan G. Katz,
Secretary.

Separate Statement of Commissioner
Norman S. Johnson

I write separately to address what |
consider to be the plain import of the
two decisions of the United States Court
of Appeals for the District of Columbia
Circuit in Checkosky v. SEC, 23 F.3d
452 (D.C. Cir. 1994) (Checkosky I), and
Checkosky v. SEC, 139 F.3d 221 (D.C.
Cir. 1998) (Checkosky I1).1 In today’s
release, the Commission proposes to
adopt a negligence standard under Rule
102(e) of our Rules of Practice, a matter
of crucial importance to the accountants
who practice before us. 2 As Judge
Randolph observed:

A proceeding under Rule 2(e) threatens “‘to
deprive a person of a way of life to which
he has devoted years of preparation and on
which he and his family have come to rely.”
Henry J. Friendly, “*Some Kind of Hearing,”
123 U. Pa. L. Rev. 1267, 1297 (1975). It is of
little comfort to an auditor defending against
such charges that the Commission’s authority
is limited to suspending him from agency
practice. For many public accountants such
work represents their entire livelihood.
Moreover, when one jurisdiction suspends a
professional it can start a chain reaction.

Checkosky I, 23 F.3d at 479 (opinion of
Randolph, J.).

With all due respect to my esteemed
colleagues, today’s release reflects
precisely the same sort of overly
aggressive approach that led to the
Commission’s two stinging defeats in
Checkosky. The consequences of
overreaching in this area might well be
severe. If the Commission selects an
insupportable standard many of the
worst offenders of Rule 102(e) may
escape sanction altogether. Prudence
would seem to dictate a much more
cautious approach than that taken in
today’s release.

Because | believe that the Commission
lacks the authority to adopt a negligence
standard, | must dissent. See Checkosky
I, 23 F.3d 452; Checkosky Il, 139 F.3d
221. Even apart from the Checkosky
decisions, adoption of a negligence

1The weight the Commission must attach to the
views of the D.C. Circuit cannot be overstated.
Under the jurisdictional provisions of the securities
laws, every respondent in a Commission
administrative proceeding has the option of
appealing an adverse outcome to the D.C. Circuit.
See, e.g., 15 U.S.C. 77i(a) & 78y(a)(1).

2Rule 102(e) was formerly designated Rule 2(e).
There are no substantive differences between the
two rules.

standard would contravene public
policy.
Some background is in order.

Respondents in Checkosky were two
accountants who audited the financial
statements of Savin Corporation in the
early 1980’s. The Commission brought
charges against the accountants in 1987,
and in 1992 affirmed an Administrative
Law Judge’s decision finding violations
of Rule 102(e). See David J. Checkosky,
Release No. 34-31094, 1992 SEC LEXIS
2111 (Aug. 26, 1992). In its first opinion,
the Commission found that Savin’s
financial statements were false in that
the company improperly capitalized
certain expenses for research and
development rather than recording them
in their entirety as expenses in the years
incurred. Id. These violations were
based on finding that the auditors, in
violation of Generally Accepted
Auditing Standards (GAAS), had
improperly permitted Savin to
capitalize these expenditures and falsely
certified that Savin’s financial
statements set forth its financial
condition in accordance with Generally
Accepted Accounting Principles
(GAAP).31d.

In Checkosky I, the D.C. Circuit
remanded the case because it was
unable to discern from the
Commission’s opinion the basis for the
Commission’s action other than the
finding that the accountants had
violated GAAS and falsely certified that
the financial statements set forth the
financial condition of the company in
accordance with GAAP. 23 F.3rd at 454.
The Court held that the Commission
was authorized to promulgate Rule
102(e) as a means to protect the integrity
of its processes, but each of the three
judges (Judges Silberman, Randolph and
a district court judge sitting by
designation, Judge Reynolds) issued a
separate opinion.

Judges Silberman and Randolph both
questioned the Commission’s ability to
impose sanctions under Rule 102(e) for
misconduct not rising to the level of
scienter, i.e., misconduct that is only
negligent. 4 Judge Silberman explained
that:

3Commissioner Roberts concurred in the
majority’s finding that respondents violated GAAS
and had misapplied GAAP, but dissented from the
finding that these errors amounted to “‘improper
professional conduct” under Rule 102(e)(1)(ii). 1992
SEC LEXIS 2111, at *47. In Commissioner Roberts’
view respondents’ conduct did not provide a
sufficient basis for a finding that they would
threaten the Commission’s processes. Id. at *48.

4Senior District Judge Reynolds disagreed with
the circuit judges’ conclusion that “improper
Continued
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If the purpose of Rule 2(e) is to protect the
integrity of administrative processes, then
sanctions for improper professional conduct
under 2(e)(1)(ii) are permissible only to the
extent that they prevent the disruption of
proceedings. Punishment for mere
negligence, so the argument goes, extends
beyond this realm of protective discipline
into general regulatory authority over a
professional’s work.

23 F.3d at 456. Judge Silberman further
suggested that the Commission could
not legitimately adopt a negligence
standard under Rule 102(e) because that
might amount to “a de facto substantive
regulation of the profession.” 23 F.3d at
459; see also 23 F.3d 460 (suggestion
that Commission adoption of negligence
standard might be arbitrary and
capricious).

Judge Randolph also questioned the
Commission’s ability to adopt a
negligence standard. In Judge
Randolph’s view, the “Commission’s
authority under Rule 2(e) must rest on
and be derived from the statutes it
administers,” such as Section 10(b) of
the Exchange Act that requires scienter.
See 23 F.3d at 466—69. Judge Randolph
also extensively discussed an earlier
Commission decision that rejected a
negligence standard under Rule 102(e)
in a case involving lawyers, William R.
Carter, 47 S.E.C. 471 (1981). See 23 F.3d
at 480-87. In Judge Randolph’s view,
the reasoning of Carter was equally
applicable to accountants, and
precluded the Commission from
adopting a negligence standard under
Rule 102(e). See 23 F.3d at 483-87.

On remand, the Commission’s
majority opinion did not directly
address the mental state question posed
by the Court. David J. Checkosky,
Release No. 34-38183, 1997 SEC LEXIS
137 (Jan. 21, 1997). While the majority
found that the accountants had behaved
recklessly, it insisted that any deviation
from GAAP or GAAS, including purely
negligent deviations, could violate Rule
102(e), and that the accountants’
recklessness was relevant only to the
choice of sanctions. Id. | dissented from
the Commission’s second Checkosky
opinion because of my belief that
“improper professional conduct”
requires proof of scienter, which
includes recklessness.5 1997 SEC LEXIS
137, at *48.

On appeal in Checkosky I, the D.C.
Circuit again reversed. The Court again

professional conduct” under Rule 102(e)(1)(ii)
required proof of scienter. 23 F.3d at 493-95.
5See Sundstrand Corp. v. Sun Chemical Corp.,
553 F.2d 1033, 1045 (7th Cir. 1977) (defining
recklessness as ““*highly unreasonable’” conduct
involving “‘an extreme departure from the
standards of ordinary care’’); see also, e.g.,
Mansbach v. Prescott, Ball & Turben, 598 F.2d
1017, 1025 (6th Cir. 1979) (following Sundstrand).

found that the Commission had again
failed to offer an adequate explanation
of its interpretation of Rule 102(e). 139
F.3d at 222 (referring to the
“multiplicity of inconsistent
interpretations” in the Commission’s
opinion). Because of the Commission’s
“persistent failure to explain itself’” and
“the extraordinary duration of these
proceedings,” the Court declined to give
the Commission a third chance to
explain itself, and instead invoked the
extremely rare remedy of remanding the
case with instructions to dismiss. 139
F.3d at 222 & 227.

More importantly for today’s release,
the D.C. Circuit in Checkosky Il again
guestioned the Commission’s ability to
adopt a negligence standard under Rule
102(e)(1)(ii). 139 F.3d at 225. The Court
appeared to reaffirm its previous
statements about the limits of the
Commission’s authority in disciplining
securities professionals subject to Rule
102(e), remarking that *““adoption of a
negligence standard might be ultra
vires” because it might amount to “‘a
back-door expansion of [the
Commission’s] regulatory oversight
powers.” Id. (citing Checkosky I, 23 F.3d
at 459).6

As explained above, the Checkosky
opinions preclude us, as a practical
matter, from adopting a negligence
standard. Even were the situation
otherwise, public policy considerations
also call for rejection of a negligence
standard. See, e.g., David J. Checkosky,
Release No. 34-38183, 1997 SEC LEXIS
137, at *48 (Jan. 21, 1997) (dissenting
opinion of Commission Johnson). In my
view, “improper professional conduct”
in Rule 102(e)(1)(ii) requires proof of
scienter.

Our system of securities regulation is
based on disclosure. To ensure that
Commission filings and other
statements made to the investing public
are truthful and accurate, we have to
rely in large part on the work of
talented, well-trained professionals.
Accordingly, | fully agree with former
Chairman Williams’ statement that we
would be unable to administer
effectively the securities laws if those
“involved in the capital raising process
were not routinely served by
professionals of the highest integrity
and competence, well-versed in the
requirements of the statutory scheme
Congress has created.” Keating,
Muething & Klekamp, 47 S.E.C 95, 120

6This point is made clear by the concurring
opinion, in which Judge Henderson expressly
disagreed with the majority’s discussion of this
issue. See 139 F.3d at 227.

(1979) (concurring opinion of Chairman
Williams); see also Touche, Ross & Co.
v. SEC, 609 F.2d 570, 580-81 (2d Cir.
1979) (because of limited resources,
“the Commission necessarily must rely
heavily on both the accounting and legal
professions to perform their tasks
diligently and responsibly’’). On the
other hand, | also believe that the
Commission has a limited mandate
under Rule 102(e) for determining who
may ‘‘practice” before us, and that we
must exercise a high degree of self-
restraint in this area.

As to accountants, the very nature of
their responsibilities within our
disclosure system mandates restraint.
Accountants, like other securities
professionals subject to Rule 102(e),
must make difficult judgment calls,
navigating through complex statutory
and regulatory requirements. In
addition, accountants are required to
follow GAAS and to apply GAAP. These
determinations demand the application
of independent professional judgment
and often involve matters of first
impression.

The Commission itself recognized the
importance of these principles in Carter,
when it asserted that, in order to assure
the exercise of a professional’s “‘best
independent judgment,” the
professional ‘““must have the freedom to
make innocent—or even, in certain
cases, careless—mistakes without fear of
(losing) the ability to practice before”
us. 47 S.E.C. at 504. Equating negligence
with “improper professional conduct”
will impair relationships between
professionals and their clients. If such
an adverse impact occurs, our ability to
rely on these professionals to enhance
compliance with the securities laws will
be crippled. I share the view endorsed
by the Commission in Carter that
professionals “motivated by fears for
their personal liability will not be
consulted on difficult issues.” 1d.

Securities professionals owe a duty to
serve the interests of their clients. To
discharge this duty, professionals must
enjoy the cooperation and trust of their
clients. Indeed, in construing Carter,
Judge Randolph observed:

(W)ithout a scienter requirement, lawyers
would slant their advice out of fear of
incurring liability, and management therefore
would not consult them on difficult
questions. | cannot see why this sort of
reasoning would not apply as well to
auditors. | recognize that although companies
need not retain outside counsel, they are
legally compelled to “consult” independent
accountants * * * . This creates an
obligation on the part of management to
cooperate with and provide information to
the auditor. * * * There are, however,
degrees of cooperation. Encouraging
management to be completely candid with its
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auditor about difficult accounting issues may
be just as desirable as encouraging
management to consult candidly with
outside lawyers, and for similar reasons.

Checkosky I, 23 F.3d at 485.
Accountants and attorneys are
members of “ancient professions,”
regulated according to rigorous ethical
rules enforced by professional societies
and, in the case of accountants, state
licensing boards. | simply do not believe
that we should recast negligent
violations of an accounting standard as
improper professional conduct under
the Commission’s Rules of Practice.
That is not an appropriate role for this
Commission. Difficult ethical and
professional responsibility concerns are
generally matters most appropriately
dealt with by professional organizations
or, in certain cases, malpractice
litigation. Nor do | believe that mere
misjudgments or negligence establishes
either professional incompetence
warranting Commission disciplinary
action or the likelihood of future danger

to the Commission’s processes.
* * X X *

For all these reasons, | believe that the
Commission lacks the authority to adopt
a negligence standard under Rule
102(e). Likewise, the Commission may
only hold a professional liable for
“improper professional conduct” only if
scienter is proven. | urge accountants
and trade groups directly subject to Rule
102(e), as well as any others who have
an interest in Rule 102(e), to submit
their views on this important matter. It
is my most fervent hope that the
Commission receives an abundance of
comment letters responding to this
release.

[FR Doc. 98-16251 Filed 6-17-98; 8:45 am]
BILLING CODE 8010-01-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165
[CGD07-98-023]
RIN 2115-AE84

Regulated Navigation Area; San Juan
Harbor, San Juan, PR

AGENCY: Coast Guard, DOT.
ACTION: Notice of Proposed Rulemaking.

SUMMARY: The Coast Guard proposes to
establish a permanent regulated
navigation area in San Juan Harbor in
the vicinity of La Puntilla in San Juan,
PR. This regulated navigation area is
needed to protect personnel and vessels
moored at Coast Guard Base San Juan

from the hazards created by the wakes
of passing vessel traffic. By establishing
this permanent regulation, the Coast
Guard expects to reduce the risk of
personnel injury and property damage.
DATES: Comments must be received on
or before August 17, 1998.

ADDRESSES: Comments should be
mailed to Commanding Officer, U.S.
Coast Guard, Marine Safety Office, P.O.
Box 9023666, San Juan, PR 00902—-3666.
Comments will become part of this
docket and will be available for
inspection or copying at the above
address.

FOR FURTHER INFORMATION CONTACT:

LT D.R. Xirau, Assistant Chief Port
Operations Department, USCG Marine
Safety Office San Juan at (787) 729—
6800, ext 320.

SUPPLEMENTARY INFORMATION:

Request for Comments

The Coast Guard encourages
interested persons to participate in this
rulemaking by submitting written views,
data, or arguments. Persons submitting
comments should include their names
and addresses, identify this rulemaking
[CGD07-98-023], and the specific
section of this proposal to which each
comment applies and give the reason for
each comment. The Coast Guard
requests that all comments and
attachments be submitted in an 8" X 11"
unbound format suitable for copying
and electronic filing. If this is not
practical, a second copy of any bound
material is requested. Persons
requesting acknowledgment of receipt of
comments should enclose a stamped,
self-addressed postcard or envelope.
The Coast Guard will consider all
comments received during the comment
period. It may change this proposal in
view of the comments received.

The Coast Guard plans no public
hearing. Persons may request a public
hearing by writing to Commanding
Officer, Marine Safety Office San Juan at
the address under ADDRESSES. The
request should include the reasons why
a hearing would be beneficial. If the
Coast Guard determines that the
opportunity for oral presentations will
aid this rulemaking, it will hold a public
hearing at a time and place announced
by a later notice in the Federal Register.

Background and Purpose

These proposed regulations create a
regulated navigation area requiring all
vessels to maintain minimum
steerageway in the vicinity of Coast
Guard Base San Juan. These proposed
regulations are necessary to provide for
the safety of personnel and the
protection of vessels that are moored

alongside the piers at Coast Guard Base
San Juan. Coast Guard Base San Juan is
located at La Puntilla in Old San Juan,
at a junction of major channels in the
San Juan Harbor. The Coast Guard
believes that a significant risk exists
under current conditions because wakes
cause damage to vessels and the piers,
and create major safety hazards to
personnel working onboard moored
vessels.

The vessels most affected by wakes at
Base San Juan are 110-foot Coast Guard
patrol boats and other smaller vessels.
Heavy wakes have caused moored
vessels to roll up to 15 degrees without
warning. This places Coast Guard
personnel working onboard these
vessels at higher risk of injury due to the
unexpected movement brought on by
wakes. Moreover, while heavy
equipment and supplies are being
moved on a vessel, a sudden roll could
cause the load to be dropped or the
personnel carrying the load to lose their
balance, possibly resulting in serious
injury. There have been many *‘near
miss” incidents which could have
proven fatal if personnel had been
directly involved, including heavy
hatches secured in the open position
being jarred loose by strong wakes and
slamming shut without warning.

Heavy wakes also cause damage to
property at Coast Guard Base San Juan.
Vessel hulls, cleats, stanchions, and
gangways have been bent or parted.
Piers have deteriorated more rapidly
due to the added stresses of vessels
affected by wakes. In addition, electrical
shore ties and fueling hoses have been
pulled loose, creating very hazardous
situations. By establishing a minimum
steerageway in the vicinity of La
Puntilla, the risks to personnel and
property inherent to wakes will be
minimized.

Additionally, beginning in June 1998,
five Coast Guard patrol boats will be
relocated to Coast Guard base San Juan.
After this relocation, there will be a total
of eight Coast Guard vessels
permanently stationed in San Juan. The
construction of new piers to
accommodate the additional vessels will
commence prior to the end of Fiscal
Year 1998. These proposed regulations
will also serve to minimize hazards
during the construction, which is
expected to take one year to complete.

Regulatory Evaluation

This proposal is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. It has been exempted from review
by the Office of Management and
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Budget under that order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR 11040;
February 26, 1979). The Coast Guard
expects the economic impact of this
proposal to be so minimal that a full
Regulatory Evaluation under paragraph
10e of the regulatory policies and
procedures of DOT is unnecessary as the
regulations only require minimum
steerage way speeds and do not limit the
amount of incoming and outgoing
vessels.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this proposal
will have a significant economic impact
on a substantial number of small
entities. ““Small entities’ include
independently owned and operated
small businesses that are not dominant
in their field and that otherwise qualify
as “‘small business concerns” under
Section 3 of the Small Business Act (15
U.S.C. 632).

The Coast Guard certifies under
section 605(b) of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.),
that this proposal, if adopted, would not
have a significant impact on a
substantial number of small entities as
there are no limits imposed on the
guantity of incoming or outgoing
vessels.

Collection of Information

This proposal contains no collection
of information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612 and it has been determined that
the rulemaking does not have sufficient
Federalism implication to warrant the
preparation of a Federalism Assessment.

Environmental Analysis

The Coast Guard has considered the
environmental impact of this proposal
and has determined pursuant to figure
2-1, paragraph (34)(g) of Commandant
Instruction M16475.1C, that this
proposal is categorically excluded from
further environmental documentation.
A Categorical Exclusion Determination
and Environmental Analysis Checklist
will be prepared during the comment
period and will be available for
inspection and copying after the
comment period for this proposed
rulemaking has expired.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reports and recordkeeping
requirements, Security measures,
Waterways.

Proposed Regulations

In consideration of the foregoing, the
Coast Guard proposes to amend Subpart
F of Part 165 of Title 33, Code of Federal
Regulations, as follows:

PART 165—[AMENDED]

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04-1, 6.04-6, and 160.5;
49 CFR 1.46.

2. Add a new §165.756 to read as
follows:

§165.756 Regulated Navigation Area; San
Juan Harbor, San Juan, Puerto Rico.

(a) Regulated Area. The following is a
Regulated Navigation Area: All the
waters of San Juan Harbor bounded by
the following geographic coordinates:
Lighted Buoy #11 (LLNR 30805) in
approximate position 18-27.31N, 066—
07.01W; east to Puerto Rico Ports
Authority Pier #3 in approximate
position 18-27.40N, 066—-06.43W; south
to Lighted Buoy “A” (LLNR 30845) in
approximate position 18-26.55N, 066—
06.26W; west to Nun Buoy “A” in
approximate position 18-27.01N, 066—
06.59W; and thence north to the point
of origin. All coordinates referenced use
Datum: NAD 83.

(b) Regulations. Unless otherwise
authorized by the Captain of the Port,
San Juan, Puerto Rico, vessels operating
in the regulated area must travel no
faster than needed for steerageway. The
general regulations in § 165.13 of this
part apply.

(c) Enforcement. Violations of this
regulated navigation area should be
reported to the Captain of the Port, San
Juan, PR.

Dated: June 5, 1998.
N.T. Saunders,

Rear Admiral, U.S. Coast Guard Commander,
Seventh Coast Guard District.

[FR Doc. 98-16240 Filed 6-17-98; 8:45 am]
BILLING CODE 4910-15-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[CA 187-0064; FRL-6112-1]

Approval and Promulgation of
Implementation Plans; California State

Implementation Plan Revision, South
Coast Air Quality Management District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a revision to the California State
Implementation Plan (SIP) which
concerns the control of volatile organic
compound (VOC) emissions from
architectural coatings.

The intended effect of proposing
approval of this rule is to regulate
emissions of VOCs in accordance with
the requirements of the Clean Air Act,
as amended in 1990 (CAA or the Act).
EPA’s final action on this proposed
rulemaking will incorporate this rule
into the federally approved SIP. EPA
has evaluated this rule and is proposing
to approve it under provisions of the
CAA regarding EPA action on SIP
submittals, SIPs for national primary
and secondary ambient air quality
standards and plan requirements for
nonattainment areas.

DATES: Comments must be received on

or before July 20, 1998.

ADDRESSES: Comments may be mailed

to: Andrew Steckel, Rulemaking Office

(AIR-4), Air Division, U.S.

Environmental Protection Agency,

Region IX, 75 Hawthorne Street, San

Francisco, CA 94105-3901.

Copies of the rule revisions and EPA’s
evaluation report of this rule are
available for public inspection at EPA’s
Region IX office during normal business
hours. Copies of the submitted rule
revisions are also available for
inspection at the following locations:
California Air Resources Board,

Stationary Source Division, Rule

Evaluation Section, 2020 “‘L”" Street,

Sacramento, CA 95812.

South Coast Air Quality Management
District, 21865 E. Copley Drive,
Diamond Bar, CA 91765-4182.

FOR FURTHER INFORMATION CONTACT:

Yvonne Fong, Rulemaking Office (AIR-

4), Air Division, U.S. Environmental

Protection Agency, Region IX, 75

Hawthorne Street, San Francisco, CA

94105-3901, (415) 744-1199.

SUPPLEMENTARY INFORMATION:

I. Applicability

This Federal Register action for the
South Coast Air Quality Management
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District excludes the Los Angeles
County portion of the Southeast Desert
AQMD, otherwise known as the
Antelope Valley Region in Los Angeles
County, which is now under the
jurisdiction of the Antelope Valley Air
Pollution Control District as of July 1,
1997. The rule being proposed for
approval into the California SIP is South
Coast Air Quality Management District
(SCAQMD) Rule 1113, Architectural
Coatings. This rule was submitted by
the California Air Resources Board to
EPA on November 26, 1996.

I1. Background

On March 3, 1978, EPA promulgated
a list of ozone nonattainment areas
under the provisions of the Clean Air
Act, as amended in 1977 (1977 CAA or
pre-amended Act), that included the Los
Angeles-South Coast Air Basin Area. 43
FR 8964; 40 CFR 81.305. On May 26,
1988, EPA notified the Governor of
California, pursuant to section
110(a)(2)(H) of the pre-amended Act,
that the above district’s portions of the
California SIP were inadequate to attain
and maintain the ozone standard and
requested that deficiencies in the
existing SIP be corrected (EPA’s SIP-
Call).

On November 15, 1990, the Clean Air
Act Amendments of 1990 were enacted.
Pub. L. 101-549, 104 Stat. 2399,
codified at 42 U.S.C. 7401-7671q.
Section 110(a)(2)(A) of the Act requires
that plans which are submitted to the
EPA in order to achieve or maintain the
National Ambient Air Quality Standards
(NAAQS) contain enforceable emission
limitations. The Los Angeles-South
Coast Air Basin Area has retained its
designation of nonattainment and is
classified as extreme.1

The State of California submitted
many rules for incorporation into its SIP
on November 26, 1996, including the
rule being acted on in this document.
This document addresses EPA’s
proposed action for South Coast Air
Quality Management District Rule 1113,
Architectural Coatings. The South Coast
Air Quality Management District
adopted Rule 1113 on November 8,
1996. This submitted rule was found to
be complete on February 11, 1997
pursuant to EPA’s completeness criteria
that are set forth in 40 CFR part 51,
appendix V2 and is being proposed for
approval into the SIP.

1The Los Angeles-South Coast Air Basin Area
retained its designation of nonattainment and was
classified by operation of law pursuant to sections
107(d) and 181(a) upon the date of enactment of the
CAA. See 56 FR 56694 (November 6, 1991).

2EPA adopted the completeness criteria on
February 16, 1990 (55 FR 5830) and, pursuant to

The South Coast Air Quality
Management District Rule 1113 controls
volatile organic compound (VOC)
emissions from architectural coatings.
VOCs contribute to the production of
ground-level ozone and smog. This rule
was adopted as part of the district’s
efforts to achieve the NAAQS for ozone
and in response to EPA’s SIP-Call and
the section 110(a)(2)(A) CAA
requirement. The following is EPA’s
evaluation and proposed action for this
rule.

I11. EPA Evaluation and Proposed
Action

In determining the approvability of a
VOC rule, EPA must evaluate the rule
for consistency with the requirements of
the CAA and EPA regulations, as found
in section 110 and part D of the CAA
and 40 CFR part 51 (Requirements for
Preparation, Adoption, and Submittal of
Implementation Plans).

In addition, this rule was evaluated
against the general requirements of the
Clean Air Act (section 110 and part D),
40 CFR part 52, “Issues Relating to VOC
Regulation Cutpoints, Deficiencies, and
Deviations—Clarification to Appendix D
of November 24, 1987 Federal Register”
(EPA’s “Blue Book”), and the EPA
Region IX—California Air Resources
Board document entitled ‘“Guidance
Document for Correcting VOC Rule
Deficiencies” (April 1991). In general,
these guidance documents have been set
forth to ensure that VOC rules are fully
enforceable and strengthen or maintain
the SIP.

On January 24, 1985, EPA approved
into the SIP a version of Rule 1113,
Architectural Coatings that had been
adopted by the SCAQMD on March 16,
1984. The version of Rule 1113
currently included in the SIP was also
used to evaluate the version being
proposed for approval. The SCAQMD
Rule 1113 submitted on November 26,
1996 includes the following significant
changes from the current SIP:

* Addition, deletion, and
consolidation of definitions (section
(b));

e Future low-VOC limits for the
following coating categories: flats,
lacquers, multi-color, and traffic
coatings (section (c)(2));

* VOC content limits for the
following specialty coating categories:
japans, magnesite, and fire-proofing
coatings (section (c)(2));

* VOC content limits for previously
exempted specialty coating categories
(section (¢)(2));

section 110(k)(1)(A) of the CAA, revised the criteria
on August 26, 1991 (56 FR 42216).

¢ Requirement that VOC containing
materials must be stored in closed
containers (section (c)(5));

« Averaging provision to allow
manufacturers to average the VOC
content of their flat coatings, on a sales
weighted basis (section (c)(6) and
appendix A);

« Language clarifying how
exceedances of allowable emissions will
be handled when a source uses
averaging (appendix A);

e Labeling requirements for quick-dry
enamels and quick-dry primers, sealers,
and undercoaters (section (d)(4));

¢ Test methods for determining VOC
content, acid content, metal content,
flame spread index, drying times, and
gloss (section (e));

« Technology assessment for flat and
lacquer coating categories (section (f));

« Additional reporting requirements
for manufacturers utilizing the
exemption for quick-dry primers,
sealers, and undercoaters (section
9)(2); )

« Exemption for lacquers to add up to
10% retarder above the VOC limit
during cool, humid days to prevent
blushing of acetone formulated lacquers
with a maximum VOC content of 550 g/
L (section (g)(3)); and

* Small business exemption from
lower future effective VOC limits for
lacquers and flats (section (g)(4)). In the
aggregate, these changes to the SIP
approved rule provide additional
flexibility and recognition of some
specialty products without relaxing the
requirements of the rule.

The SCAQMD staff report for Rule
1113 projects that the submitted rule
will reduce VOC emissions from
architectural coatings by 17.2% by the
year 2010. In contrast, control measure
CTS-07 of SCAQMD’s 1994 Air Quality
Management Plan (AQMP) commits
SCAQMD to reduce architectural
coating emissions by 75% by 2010. EPA
approved the 1994 AQMP, and thus the
75% commitment, into the SIP on
September 26, 1996 (52 FR 1150,
January 8, 1997). The AQMP relies on
the concept that each industry will
reduce its fair share of emissions.
Therefore, the 17.2% reduction is “‘only
a fraction of the 75% emission
reduction that will eventually be
required from AIM coatings to provide
their fair share of the required emission
reductions” (page 8, District staff
recommendation to Board regarding
Board meeting to be held on November
8, 1996 to amend Rule 1113).

EPA has evaluated the submitted rule
and has determined that it is
enforceable and strengthens the
applicable SIP. Therefore, South Coast
Air Quality Management District Rule
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1113, Architectural Coatings is being
proposed for approval under section
110(k)(3) of the CAA in light of EPA’s
authority pursuant to section 301(a) to
adopt regulations necessary to further
air quality by strengthening the SIP. The
submitted version of Rule 1113
strengthens the SIP by updating a
portion of the SIP for the Los Angeles
Air Basin that has not been revised
since 1985. EPA notes, however, that
the submitted rule does not fulfill
SCAQMD’s SIP-approved commitment
in CTS-07 to reduce VOCs from
architectural coatings by 75%. Air
quality progress and attainment of the
public health-based ozone standard both
require that the District pursue
expeditiously further emission
reductions from this large segment of
the South Coast VOC emissions
inventory.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

IV. Administrative Requirements
A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order (E.O.)
12866 review.

The proposed rule is not subject to
E.O. 13045, entitled ‘“‘Protection of
Children from Environmental Health
Risks and Safety Risks,” because it is
not an “‘economically significant” action
under E.O. 12866.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under sections 110 and
301, and subchapter I, part D of the
Clean Air Act do not create any new
requirements but simply approve
requirements that the State is already
imposing. Therefore, because the
Federal SIP approval does not impose

any new requirements, the
Administrator certifies that it does not
have a significant impact on any small
entities affected. Moreover, due to the
nature of the Federal-State relationship
under the CAA, preparation of a
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,
427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

C. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the approval
action proposed does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new Federal requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compound.

Authority: 42 U.S.C. 7401 et seq.

Dated: June 7, 1998.

Felicia Marcus,

Regional Administrator, Region IX.

[FR Doc. 98-16255 Filed 6-17-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[OH116-1; FRL-6112-8]

Approval and Promulgation of
Maintenance Plan Revisions; Ohio

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The United States
Environmental Protection Agency (EPA)
is proposing to approve an April 27,
1998, request from Ohio, for State
Implementation Plan (SIP) maintenance
plan revision for the Dayton-Springfield
(Montgomery, Clark, Greene and Miami
Counties) ozone maintenance area. The
revision would remove the air quality
triggers from the area’s contingency
plan. The contingency plans were
included in the areas’ maintenance plan
to correct violations of the one hour
ozone National Ambient Air Quality
Standard (NAAQS), which has been
proposed to be revoked for this area.

DATES: Written comments on this
proposal must be received on or before
July 20, 1998.

ADDRESSES: Copies of the documents
relevant to this action are available for
inspection during normal business
hours at the following location:
Regulation Development Section, Air
Programs Branch, (AR-18J), U.S.
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604.

Please contact Scott Hamilton at (312)
353-4775 before visiting the Region 5
office.

Written comments should be sent to:
J. EImer Bortzer, Chief, Regulation
Development Section, Air Programs
Branch, (AR-18J), U.S. Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604.

FOR FURTHER INFORMATION CONTACT:
Scott Hamilton, Environmental
Scientist, Regulation Development
Section, Air Programs Branch (AR-18J),
U.S. Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 353-4775.
SUPPLEMENTARY INFORMATION:

|. Attainment Areas in Ohio

Since the initial Clean Air Act (CAA)
attainment status designations were
made, the Dayton area has attained the
one hour ozone standard and has been
redesignated to attainment status for
ozone. As a requirement to being
redesignated to attainment status, the
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area developed a maintenance plan. The
purpose of the maintenance plan is to
assure maintenance of the one hour
ozone NAAQS for at least ten years.

The maintennce plan included
contingency provisions. The purpose of
the contingency provisions are to
identify and correct any violation of the
one hour ozone NAAQS in a timely
fashion. Triggers are included in the
contingency provisions to identify the
need to implement measures and correct
air quality problems until such time as
a revised maintenance or attainment
plan could be developed to address the
level of the air quality problem.
Triggering events in the contingency
plans could be linked to ozone air
quality and/or an emission level of
0zOne Precursors.

Dayton’s maintenance plan was
finalized by EPA and published in the
Federal Register on May 5, 1995 (60 FR
22289).

1. One Hour Ozone Standard
Revocation

OnJuly 18, 1997, EPA finalized a
revision to the NAAQS for ozone which
changed the standard from 0.12 parts
per million (ppm) averaged over one
hour, to 0.08 ppm, averaged over eight
hours. The EPA is revoking the one hour
standard in separate rulemakings based
on an area’s attainment of the one hour
ozone standard. The first round of
revocations will be for areas attaining
the one hour standard based on quality
assured air monitoring data for the years
1994-1996. The second round of one
hour ozone standard revocations will be
for areas attaining the one hour standard
based on quality assured air monitoring
data for the years 1995-1997. After
these two rulemakings are finalized,
EPA intends to publish rulemakings on
an annual basis revoking the one hour
ozone standard for additional areas that
come into attainment of the one hour
standard.

On May 18, 1998, EPA published a
proposed rule (63 FR 27247) in the
Federal Register proposing to revoke
the one hour ozone standard in areas
attaining the one hour standard based
on quality assured air monitoring data
for the years 1995-1997. In that
proposal, EPA proposed to revoke the
one hour ozone standard in the Dayton,
Ohio ozone maintenance area.

OnJuly 16, 1997, President Clinton
issued a directive to Administrator
Browner on implementation of the new
ozone standard, as well as the current
one hour ozone standard (62 FR 38421).
In that directive the President laid out
a plan on how the new ozone and
particulate matter standards, as well as
the current one hour standard, are to be

implemented. A December 29, 1997,
memorandum entitled “Guidance for
Implementing the 1-Hour and Pre-
Existing PM10 NAAQS,” signed by
Richard D. Wilson, EPA’s Acting
Assistant Administrator for Air and
Radiation, reflected that directive. The
purpose of the guidance reflected in the
memorandum is to ensure that the
momentum gained by States to attain
the one hour ozone NAAQS was not lost
when moving toward implementing the
eight hour ozone NAAQS.

The guidance document explains that
maintenance plans will remain in effect
for areas where the one hour standard
is revoked; however, those maintenance
plans may be revised to withdraw
certain contingency measure provisions
that have not been triggered or
implemented prior to EPA’s
determination of attainment and
revocation. Where the contingency
measure is linked to the one hour ozone
standard or air quality ozone
concentrations, the measures may be
removed from the maintenance plan.
Measures linked to non-air quality
elements, such as emissions increases or
vehicle miles traveled, may be removed
if the State demonstrates that removing
the measure will not affect an area’s
ability to attain the eight hour ozone
standard.

In other words, after the one hour
standard is revoked for an area, EPA
believes it is permissible to withdraw
contingency measures designed to
correct violations of that standard. Since
such measures were designed to address
future violations of a standard that no
longer exists, it is no longer necessary
to retain them. Furthermore, EPA
believes that future attainment and
maintenance planning efforts should be
directed toward attaining the eight hour
ozone NAAQS. As part of the
implementation of the eight hour ozone
standard, the State’s ozone air quality
will be evaluated and eight hour
attainment and nonattainment
designations will be made.

I11. Review of the State Submittal

In a letter from Donald R.
Schregardus, Director, Ohio
Environmental Protection Agency
(OEPA\) received by EPA on April 27,
1998, OEPA officially requested that all
air quality triggers be deleted from the
maintenance plans for the areas in Ohio
now attaining the one hour ozone
standard and where EPA has proposed
to revoke the one hour standard. On
May 18, 1998, EPA proposed to revoke
the one hour ozone standard in the
Dayton area. Therefore, in this Federal
Register document, EPA is proposing to
delete the air quality trigger in the

Dayton area’s maintenance plan. In a
previous Notice of Proposed
Rulemaking, EPA proposed the deletion
of air quality triggers in maintenance
plans for other Ohio areas (where the
one hour standard was proposed to be
revoked) (see 63 FR 27895).

The OEPA has officially announced a
public hearing on this matter to be held
onlJune 1, 1998.

EPA believes that Ohio’s request is
consistent with the December 29, 1997
guidance document and the July 16,
1997 Presidential Directive, and that the
request is approvable.

This revision approval is being
proposed under a procedure called
parallel processing, whereby EPA
proposes rulemaking action
concurrently with the State’s procedures
for amending its regulations. If the
proposed revision is substantially
changed, EPA will evaluate those
changes and may publish another notice
of proposed rulemaking. If no
substantial changes are made other than
any consistent with this document, the
EPA will publish a final rulemaking on
the revisions. The final rulemaking
action by EPA on Ohio’s request to
revise the maintenance plan to remove
the air quality trigger will occur only
after the one hour ozone standard has
been revoked in final and Ohio’s public
hearing documentation is submitted to
the EPA.

1VV. EPA Proposed Action

The EPA is proposing to approve the
requested revision to the Dayton area’s
maintenance plan. The EPA is parallel
processing this request concurrent with
State proceedings on the affected
provision. Written comments must be
received by EPA on or by July 20, 1998.

V. Administrative Requirements

A. Executive Order 12866

The Office of Management and Budget
has exempted this regulatory action
from Executive Order 12866 review.

B. Executive Order 13045

The proposed rule is not subject to
Executive Order 13045, titled
“Protection of Children’s Health from
Environmental Health Risks and Safety
Risks,” because it is not an
“*economically significant”” action under
Executive Order 12866.

C. Future Requests

Nothing in this action should be
construed as permitting, allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economic, and environmental
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factors and in relation to relevant
statutory and regulatory requirements.

D. Regulatory Flexibility

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
government entities with jurisdiction.
This proposed rule will not have a
significant impact on a substantial
number of small entities because SIP
approvals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not create any new requirements, |
certify that this action will not have a
significant economic impact on a
substantial number of small entities.
Moreover, due to the nature of the
Federal-State relationship under the
Clean Air Act, preparation of a
flexibility analysis would constitute
Federal inquiry into the economic

reasonableness of the State action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S.
EPA., 427 U.S. 246, 256-66 (1976) 42
U.S.C. 7410(a)(2).

E. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995, signed
into law on March 22, 1995, EPA must
undertake various actions in association
with any proposed or final rule that
includes a Federal mandate that may
result in estimated costs to state, local,
or tribal governments in the aggregate;
or to the private sector, of $100 million
or more. This Federal action approves
pre-existing requirements under state or
local law, and imposes no new
requirements. Accordingly, no
additional costs to state, local, or tribal
governments, or the private sector,
result from this action.

F. Audit Privilege and Immunity Law

Nothing in this action should be
construed as making any determination
or expressing any position regarding
Ohio’s audit privilege and immunity
law (sections 3745.70—3745.73 of the
Ohio Revised Code). EPA will be
reviewing the effect of the Ohio audit
privilege and immunity law on various

Ohio environmental programs,
including those under the Clean Air
Act, and taking appropriate action(s), if
any, after thorough analysis and
opportunity for Ohio to state and
explain its views and positions on the
issues raised by the law. The action
taken herein does not express or imply
any viewpoint on the question of
whether there are legal deficiencies in
this or any Ohio Clean Air Act program
resulting from the effect of the audit
privilege and immunity law. As a
consequence of the review process, the
regulations subject to the action taken
herein may be disapproved, federal
approval for the Clean Air Act program
under which they are implemented may
be withdrawn, or other appropriate
action may be taken, as necessary.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Intergovernmental relations, Nitrogen
oxides, Ozone.

Authority: 42 U.S.C. 7401 et seq.

Dated: June 2, 1998.

David A. Ullrich,

Acting Regional Administrator.

[FR Doc. 98-16247 Filed 6—-17-98; 8:45 am]
BILLING CODE 6560-50-P
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DEPARTMENT OF AGRICULTURE

Cooperative State Research,
Education, and Extension Service

Research, Education, and Economics;
Notice of the National Agricultural
Research, Extension, Education, and
Economics Advisory Board Executive
Committee Special Meeting

AGENCY: Research, Education, and
Economics, USDA.

ACTION: Notice of special meeting.

SUMMARY: In accordance with the
Federal Advisory Committee Act, 5
U.S.C. App., the United States
Department of Agriculture announces a
Special Meeting of the Executive
Committee of the National Agricultural
Research, Extension, Education, and
Economics Advisory Board.
SUPPLEMENTARY INFORMATION: The
National Agricultural Research,
Extension, Education, and Economics
Advisory Board, which represents 30
constituent categories, as specified in
section 1408 of the National
Agricultural Research, Extension, and
Teaching Policy Act of 1977, as
amended by section 802 of the Federal
Agriculture Improvement and Reform
Act of 1996 (Pub. L. 104-127), will have
a special meeting of the Advisory
Board’s Executive Committee, with
USDA officials to discuss the Advisory
Board’s role under the pending
Agricultural Research, and Education
Reform Act of 1998.

Dates: June 29, 1998, 9:00 a.m.—4:30

.m.

P Place: USDA, Cooperative State
Research Service, Aerospace Building,
Conference Room 824A-B, 901 D Street,
SW., Washington, DC.

Type of Meeting: Open to the public.
Conference room space is limited. The
public is requested to confirm
attendance with the contact person
below. Identification is required upon
entering the USDA facilities.

Comments: The public may also file
written comments before or within 2
weeks after the meeting with the contact
person. All statements will become a
part of the official records of the
National Agricultural Research,
Extension, Education, and Economics
Advisory Board and will be kept on file
for public review in the Office of the
Advisory Board; Research, Education,
and Economics; U.S. Department of
Agriculture; Washington, D.C. 20250—
2255.

For Further Information Contact:
Deborah Hanfman, Executive Director,
National Agricultural Research,
Extension, Education, and Economics
Advisory Board, Research, Education,
and Economics Advisory Board Office,
Room 3918 South Building, U.S.
Department of Agriculture, STOP: 2255,
1400 Independence Avenue, SW.,
Washington, DC 20250-2255.
Telephone: 202-720-3684. Fax: 202—
720-6199, or e-mail: Ishea@reeusda.gov.

Done at Washington, D.C. this 9th day of
June 1998.

1. Miley Gonzalez,

Under Secretary, Research, Education, and
Economics.

[FR Doc. 98-16154 Filed 6-17-98; 8:45 am]
BILLING CODE 3410-22-P

DEPARTMENT OF AGRICULTURE
Forest Service

Moira Environmental Impact Statement

AGENCY: Forest Service, USDA.
ACTION: Notice of intent to prepare an
Environmental Impact Statement.

SUMMARY: The Department of
Agriculture, Forest Service, will prepare
an Environmental Impact Statement
(EIS) to provide timber for the
Ketchikan Area timber sale program.
The Record of Decision will disclose
how the Forest Service has decided to
provide harvest units, roads, and
associated timber harvesting facilities.
The proposed action is to harvest up to
an estimated 435 million board feet
(mmbf) of timber on an estimated 3,000
acres in several timber sales. A range of
alternatives responsive to significant
issues will be developed and will
include a no-action alternative. The
proposed timber harvest is located
within Tongass Forest Plan Value
Comparison Units 683, 691, 692, 693,

and 694 on Prince of Wales Island,
Alaska, on the Craig Ranger District of
the Ketchikan Area of the Tongass
National Forest.

DATES: Comments concerning the scope
of this project should be received by
July 30, 1998.

ADDRESSES: Please send written
comments to Forest Supervisor’s Office;
Tongass National Forest, Ketchikan
Area; Attn: Moira EIS; Federal Building,
Ketchikan, AK 99901.

FOR FURTHER INFORMATION CONTACT:
Questions about the proposal and EIS
should be directed to Dale Kanen,
District Ranger, Craig Ranger District,
Tongass National Forest, P.O. Box 500,
Craig, AK 99921; telephone (907) 826—
3271 or Norm Matson, Planning
Biologist, Federal Building, Ketchikan,
AK 99901, telephone (907) 228—-6273.
SUPPLEMENTARY INFORMATION: Public
participation will be an integral
component of the study process and
will be especially important at several
points during the analysis. The first is
during the scoping process. The Forest
Service will be seeking information,
comments, and assistance from Federal,
State, local agencies, individuals and
organizations that may interested in, or
affected by, the proposed activities. The
scoping process will include: (1)
identification of potential issues; (2)
identification of issues to be analyzed in
depth; and (3) elimination of
insignificant issues or those which have
been covered by a previous
environmental review. Written scoping
comments are being solicited through a
scoping package that will be sent to the
project mailing list. For the Forest
Service to best use the scoping input,
comments should be received by July
30, 1998. Tentative issues identified for
analysis in the EIS include the potential
effects of the project on and the
relationship of the project to:
Subsistence resources, old-growth
ecosystem management and the
maintenance of habitat for viable
populations of wildlife and plant
species, timber supply, scenery and
recreational resources, anadromous and
resident fish habitat, soil and water
resources, wetlands, cultural resources
and others.

Based on results of scoping and the
resource capabilities within the project
area, alternatives including a *‘no
action” alternative will be developed for
the Draft Environmental Impact
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Statement (Draft EIS). The Draft EIS is
projected to be filed with the
Environmental Protection Agency (EPA)
in May 1999. Subsistence hearings, as
provided for in Title VIII, Section 810 of
the Alaska National Interest Lands
Conservation Act (ANILCA), are
planned during the comment period on
the Draft EIS. The Final EIS is
anticipated by April 2000.

The comment period on the draft
environmental impact statement will be
45 days from the date the
Environmental Protection Agency
publishes the notice of availability in
the Federal Register.

The Forest Service believes, at this
early stage, it is important to give
reviewers notice of several court rulings
related to public participation in the
environmental review process. First,
reviewers of draft environmental impact
statements must structure their
participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviewer’s position and contentions.
Vermont Yankee Nuclear Power Corp. v.
NRDC, 435 U.S. 519, 553 (1978).
Environmental objections that could
have been raised at the draft
environmental impact statement stage
may be waived or dismissed by the
courts. City of Angoon v. Hodel, 803
F.2d 1016, 1022 (9th Cir. 1986) and
Wisconsin Heritages, Inc. v. Harris, 490
F. Supp. 1334, 1338 (E.D. Wis. 1980).
Because of these court rulings, it is very
important that those interested in this
proposed action participate by the close
of the 45-day comment period so that
substantive comments and objections
are made available to the Forest Service
at a time when it can meaningfully
consider them and respond to them in
the final environmental impact
statement.

To assist the Forest Service in
identifying and considering issues and
concerns of the proposed action,
comments during scoping and
comments on the draft environmental
impact statement should be as specific
as possible. It is also helpful if
comments refer to specific pages or
chapters of the draft statement.
Comments may also address the
adequacy of the draft environmental
impact statement or the merits of the
alternatives formulated and discussed in
the statement. Reviewers may wish to
refer to the Council on Environmental
Quality Regulations for implementing
the procedural provisions of the
National Environmental Policy Act at 40
CFR 1503.3 in addressing these points.
Comments received in response to this
solicitation, including names and
addresses of those who comment, will

be considered part of the public record
on this proposed action and will be
available for public inspection.
Comments submitted anonymously will
be accepted and considered; however,
those who submit anonymous
comments will not have standing to
appeal the subsequent decision under
36 CFR Parts 215 or 217. Additionally,
pursuant to 7 CFR 1.27(d), any person
may request the agency to withhold a
submission from the public record by
showing how the Freedom of
Information Act (FOIA) permits such
confidentiality. Requesters should be
aware that, under FOIA, confidentiality
may be granted in only very limited
circumstances, such as to protect trade
secrets. The Forest Service will inform
the requester of the agency’s decision
regarding the request for confidentiality,
and where the request is denied, the
agency will return the submission and
notify the requester that the comments
may be resubmitted with or without
name and address within 7 days.

Permits: permits required for
implementation include the following:

1. U.S. Army Corp of Engineers

—Approval of discharge of dredged or
fill material into the waters of the
United States under Section 404 of
the Clean Water Act;

—Approval of the construction of
structures or work in navigable
waters of the United States under
Section 10 of the Rivers and
Harbors Act of 1899;

2. Environmental Protection Agency

—National Pollutant Discharge
Elimination System (402) Permit;

—Review Spill Prevention Control
and Countermeasure Plan;

3. State of Alaska, Department of
Natural Resources

—Tideland Permit and Lease or
Easement;

4. State of Alaska, Department of
Environmental Conservation

—Solid Waste Disposal Permit;

——Certification of Compliance with
Alaska Water Quality Standard (401
Certification)

Responsible Official

Bradley E. Powell, Forest Supervisor,
Ketchikan Area, Tongass National
Forest, Federal Building, Ketchikan,
Alaska 99901, is the responsible official.
The responsible official will consider
the comments, response, disclosure of
environmental consequences, and
applicable laws, regulations, and
policies in making the decision and
stating the rationale in the Record of
Decision.

Dated: June 9, 1998.
Bradley E. Powell,
Forest Supervisor.
[FR Doc. 98-16222 Filed 6—-17-98; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Hells Canyon National Recreation Area
Comprehensive Management Plan,
Wallowa-Whitman, Nez Perce, and
Payette National Forests, Baker and
Wallowa Counties in Oregon and Nez
Perce, Idaho, and Adams Counties in
Idaho

AGENCY: Forest Service, USDA.
ACTION: Notice of Intent to prepare a
Revised Environmental Impact
Statement.

SUMMARY: Notice is hereby given that
the USDA, Forest Service will prepare a
revised draft environmental impact
statement for the Hells Canyon National
Recreation Area Comprehensive
Management Plan. The decision to
revise the draft environmental impact
statement is based on two factors: (1)
Over two years have passed since the
release of the draft environmental
impact statement and new information
has been released from the Interior
Columbia Basin Ecosystem Management
Project that may affect the project area,
thus warranting a review. This new
information will be evaluated in the
context of the affected environment to
determine if proposed management
direction should be modified; and (2) an
additional alternative should be
analyzed in detail that was submitted by
interest groups in 1995 and was never
fully analyzed in the February 1996
draft environmental impact statement.
This alternative proposes management
direction to manage the Hells Canyon
National Recreation Area to thrive as a
healthy native ecosystem that is an
integral component of a larger bioregion.
The proposed action is unchanged from
that described in the November 16, 1994
issue of Federal Register (59 FR 59203).
DATES: Comments concerning the scope
of the analysis should be received in
writing, no later than June 30, 1998.
ADDRESSES: Send written comments to
Wallowa-Whitman National Forest, P.O.
Box 907, Baker City, Oregon 97814.

FOR FURTHER INFORMATION CONTACT:
Direct questions regarding this notice of
intent and its modification to Kurt
Wiedenmann, Ecosystem Planning Staff
Officer at 541-523-1296 or e-mail at:
kwiedenmann/
répnw__wallowawhitman@fs.fed.us.
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SUPPLEMENTARY INFORMATION: The
Wallowa-Whitman National Forest
proposes to amend the Forest Land and
Resource Management Plan (Forest
Plan) to modify management direction
for the Hells Canyon National
Recreation Area (HCNRA) and affirm
continuation of other existing
management direction. The planning
process will be guided by the National
Environmental Policy Act (NEPA) with
implementation scheduled for January
2000.

This modified or affirmed direction
will provide programmatic management
direction for the next 10 to 15 years. The
changes will reflect the intent of the
HCNRA Act (Pub. L. 94-199), public
and private land use regulations (36
CFR Part 292), Forest Service directives,
changing social values, agency emphasis
on ecosystem sustainability, new
information and research findings, and
results from the monitoring and
evaluation process.

The proposed action would integrate
management direction from the HCNRA
within the framework of Forest Plan
decisions and would establish:
management goals; management
objectives; standards and guidelines;
management area direction; and
monitoring and evaluation. Management
goals, objectives, standards, and
guidelines will be developed for the
following resource areas: recreation;
access and facilities; wild and scenic
rivers; wilderness; heritage resources;
scientific; vegetation; biologically
unique habitat; soil; air; fire; fish
habitat; wildlife habitat; heritage
resources/pre-historic sites; heritage
resources/historic sites; minerals;
landownership; and tribal trust
responsibilities.

The HCNRA consists of an estimated
652,488 acres. The HCNRA is comprised
of the following management areas:
wilderness, wild and scenic rivers,
dispersed recreation/native vegetation,
forage, dispersed recreation/timber
management, research natural areas, and
developed recreation and administrative
facilities.

The analysis will consider a range of
alternatives, including no-action.

Public participation will be especially
important at several points during the
analysis, beginning with the scoping
process (40 CFR 1501.7). The Forest
Service will be seeking information,
comments, and assistance from Federal,
State, local agencies and other
individuals, organizations, or
governments who may be interested in
or affected by the proposed project. This
input will be used in preparation of the
draft EIS. The scoping process includes:

1. Identifying potential issues.

2. Identifying major issues to be
analyzed in depth.

3. ldentifying issues which have been
covered by a relevant previous
environmental analysis.

4. Exploring additional alternatives
based on themes which will be derived
from issues recognized during scoping
activities.

5. Identifying potential environmental
effects of this project and alternatives
(i.e., direct, indirect, and cumulative
effects and connected actions).

6. Determining potential cooperating
agencies and task assignments.

7. Notifying interested publics of
opportunities to participate through
meetings, personal contacts, or written
comment. Keeping the public informed
through the media and/or written
material (i.e., newsletters,
correspondence, etc.).

The draft EIS will be filed with the
Environmental Protection Agency (EPA)
and is expected to be available for
public review by January 1999. The
comment period on the draft EIS will be
45 days from the date the EPA publishes
the notice of availability in the Federal
Register. The final EIS is expected to be
available for public review by June
1999.

The Forest Service believes, at this
early stage, it is important to give
reviewers notice of several court rulings
related to public participation in the
environmental review process.

First, reviewers of draft
environmental impact statements must
structure their participation in the
environmental review of the proposal so
that it is meaningful and alerts an
agency to the reviewer’s position and
contentions. Vermont Yankee Nuclear
Power Corp. v. NRDC, 435 U.S. 519, 553
(1978). Also, environmental objections
that could have been raised at the draft
stage may be waived or dismissed by the
court if not raised until after completion
of the final EIS. City of Angoon v. Hodel,
803 F.2d 1016, 1022 (9th Cir. 1986) and
Wisconsin Heritages, Inc. v. Harris, 490
F. Supp. 1334, 1338 (E.D. Wis. 1980).
Because of these court rulings, it is very
important that those interested in the
proposed action participate by the close
of the 30-day comment period so that
substantive comments and objections
are made available to the Forest Service
at a time when it can meaningfully be
considered and responded to in the final
EIS.

To be most helpful, comments on the
draft EIS should be as specific as
possible and may address the adequacy
of the statement or the merit of the
alternatives discussed. Reviewers may
wish to refer to the Council on
Environmental Quality Regulations for

implementing the procedural provisions
of the National Environmental Policy
Act at 40 CFR 1503.3 in addressing
these points.

In the final EIS, the Forest Service is
required to respond to comments and
responses received during the comment
period that pertain to the environmental
consequences discussed in the draft EIS
and applicable laws, regulations, and
policies considered in making the
decision regarding the proposal. Karyn
L. Wood, Forest Supervisor, is the
Responsible Official. As the Responsible
Official, she will decide whether to
implement the proposal or a different
alternative. The Responsible Official
will document the decision and reasons
for the decision in the Record of
Decision. That decision will be subject
to Forest Service Appeal Regulations (36
CFR 217).

Dated: June 18, 1998.
William R. Gast, Jr.,
Deputy Forest Supervisor.
[FR Doc. 98-16199 Filed 6—-17-98; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Rural Utilities Service

Municipal Interest Rates for the Third
Quarter of 1998

AGENCY: Rural Utilities Service, USDA.

ACTION: Notice of municipal interest
rates on advances from insured electric
loans for the third quarter of 1998.

SUMMARY: The Rural Utilities Service
hereby announces the interest rates for
advances on municipal rate loans with
interest rate terms beginning during the
third calendar quarter of 1998.

DATES: These interest rates are effective
for interest rate terms that commence
during the period beginning July 1,
1998, and ending September 30, 1998.
FOR FURTHER INFORMATION CONTACT:
Carolyn Dotson, Loan Funds Control
Assistant, U.S. Department of
Agriculture, Rural Utilities Service,
Room 0227-S, Stop 1524, 1400
Independence Avenue, SW,
Washington, DC 20250-1500.
Telephone: 202—-720-1928. FAX: 202—
690-2268. E-mail:
CDotson@rus.usda.gov.
SUPPLEMENTARY INFORMATION: The Rural
Utilities Service (RUS) hereby
announces the interest rates on
advances made during the third
calendar quarter of 1998 for municipal
rate electric loans. RUS regulations at 7
CFR 1714.4 state that each advance of
funds on a municipal rate loan shall
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bear interest at a single rate for each
interest rate term. Pursuant to 7 CFR
1714.5, the interest rates on these
advances are based on indexes
published in the “Bond Buyer” for the
four weeks prior to the third Friday of
the last month before the beginning of
the quarter. The rate for interest rate
terms of 20 years or longer is the average
of the 20 year rates published in the
Bond Buyer in the four weeks specified
in 7 CFR 1714.5(d). The rate for terms

of less than 20 years is the average of the
rates published in the Bond Buyer for
the same four weeks in the table of
“Municipal Market Data—General
Obligation Yields’ or the successor to
this table. No interest rate may exceed
the interest rate for Water and Waste
Disposal loans.

The table of Municipal Market Data
includes only rates for securities
maturing in 1998 and at 5 year intervals
thereafter. The rates published by RUS
reflect the average rates for the years
shown in the Municipal Market Data
table. Rates for interest rate terms
ending in intervening years are a linear
interpolation based the average of the
rates published in the Bond Buyer. All
rates are adjusted to the nearest one
eighth of one percent (0.125 percent) as
required under 7 CFR 1714.5(a). The
market interest rate on Water and Waste
Disposal loans for this quarter is 5.125
percent.

In accordance with 7 CFR 1714.5, the
interest rates are established as shown
in the following table for all interest rate
terms that begin at any time during the
third calendar quarter of 1998.

RUS rate
(0.000
percent)

Interest rate term ends in (year)

5.125
5.125
5.125
5.000
5.000
5.000
5.000
4.875
4.750
4.625
4.625
4.500
4.500
4.375
4.375
4.250
4.250
4.125
4.000
3.875
3.750

Dated: June 8, 1998.
Wally Beyer,
Administrator, Rural Utilities Service.
[FR Doc. 98-16146 Filed 6-17-98; 8:45 am]
BILLING CODE 3410-15-P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-427-801, A—428-801, A-475-801, A-588—
804, A-485-801, A-559-801, A—401-801, A—
412-801]

Antifriction Bearings (Other Than
Tapered Roller Bearings) and Parts
Thereof From France, Germany, ltaly,
Japan, Romania, Singapore, Sweden,
and the United Kingdom; Final Results
of Antidumping Duty Administrative
Reviews

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of final results of
antidumping duty administrative
reviews.

SUMMARY: On February 9, 1998, the
Department of Commerce published the
preliminary results of administrative
reviews of the antidumping duty orders
on antifriction bearings (other than
tapered roller bearings) and parts
thereof from France, Germany, Italy,
Japan, Romania, Singapore, Sweden,
and the United Kingdom. The types of
subject merchandise covered by these
orders are ball bearings and parts
thereof, cylindrical roller bearings and
parts thereof, and spherical plain
bearings and parts thereof. The reviews
cover 20 manufacturers and/or
exporters. The period of review is May
1, 1996, through April 30, 1997.

Based on our analysis of the
comments received, we have made
changes, including corrections of certain
inadvertent programming and clerical
errors, in the margin calculations.
Therefore, the final results differ from
the preliminary results. The final
weighted-average dumping margins for
the reviewed firms are listed below in
the section entitled ‘““Final Results of
Reviews.”

EFFECTIVE DATE: June 18, 1998.
FOR FURTHER INFORMATION CONTACT: The
appropriate case analyst, for the various
respondent firms listed below, of Import
Administration, International Trade
Administration, U.S. Department of
Commerce, Washington, D.C. 20230;
telephone: (202) 482-4733.
France—Chip Hayes (SKF), Lisa
Tomlinson (SNFA), or Richard
Rimlinger.

Germany—Davina Hashmi (SKF),
Hermes Pinilla (Torrington
Nadellager), or Robin Gray.

Italy—Mark Ross (FAG), William Zapf
(Meter), Chip Hayes (SKF), Minoo
Hatten (Somecat), Robin Gray, or
Richard Rimlinger.

Japan—J. David Dirstine (Koyo Seiko),
Hermes Pinilla (NPBS), Thomas
Schauer (NSK Ltd. and Nachi-
Fujikoshi Corp.), Gregory Thompson
(NTN), Robin Gray, or Richard
Rimlinger.

Romania—Suzanne Flood
(Tehnoimportexport, S.A.) or Robin
Gray.

Singapore—Lyn Johnson (NMB/Pelmec)
or Richard Rimlinger.

Sweden—Mark Ross (SKF) or Richard
Rimlinger.

United Kingdom—Suzanne Flood
(Barden), Hermes Pinilla (FAG U.K.),
Diane Krawczun (NSK-RHP), Lyn
Johnson (SNFA U.K.), Robin Gray, or
Richard Rimlinger.

SUPPLEMENTARY INFORMATION:

The Applicable Statute

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (the Act), are references to the
provisions effective January 1, 1995, the
effective date of the amendments made
to the Act by the Uruguay Round
Agreements Act (URAA). In addition,
unless otherwise indicated, all citations
to the Department’s regulations are to 19
CFR Part 353 (April 1997).

Background

On February 9, 1998, the Department
of Commerce (the Department)
published the preliminary results of
administrative reviews of the
antidumping duty orders on antifriction
bearings (other than tapered roller
bearings) and parts thereof (AFBs) from
France, Germany, Italy, Japan, Romania,
Singapore, Sweden, and the United
Kingdom (63 FR 6512). The reviews
cover 20 manufacturers and/or
exporters. The period of review (POR) is
May 1, 1996, through April 30, 1997.
We invited parties to comment on our
preliminary results of reviews. At the
request of certain interested parties, we
held public hearings for U.K.-specific
issues on March 24, 1998, and for Japan-
specific issues on March 25, 1998. The
Department has conducted these
administrative reviews in accordance
with section 751 of the Act.

Scope of Reviews

The products covered by these
reviews are AFBs and constitute the
following types of subject merchandise:
ball bearings and parts thereof (BBs),
cylindrical roller bearings and parts
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thereof (CRBs), and spherical plain
bearings and parts thereof (SPBs). For a
detailed description of the products
covered under these types of subject

merchandise, including a compilation of

all pertinent scope determinations, see
the ““Scope Appendix,” which is
appended to this notice of final results.

Use of Facts Available

In the preliminary results under the
““Use of Facts Available” section, we
inadvertently made two inaccurate
statements with regard to Torrington
Nadellager (see Memorandum from
Laurie Parkhill, Office Director, to
Richard W. Moreland, Deputy Assistant
Secretary, dated February 5, 1998).
Neither of the statements was accurate

for Torrington Nadellager. We did not
use facts available when calculating
Torrington Nadellager’s margin.

Sales Below Cost in the Home Market

The Department disregarded home-
market sales made at prices below the
cost of production for the following
firms and classes or kinds of
merchandise for these final results of
reviews:

Country

Company

Subject merchandise

FranCe .....ooovveiiiiiiiiiiiiiiiiieiteee e

Germany
Italy

SINGAPOTE ..ot

Sweden
United Kingdom

BBs.

BBs, CRBs, SPBs.
BBs.

BBs.

BBs.

BBs, CRBs.

BBs, CRBs.

BBs, CRBs, SPBs.
BBs.

BBs.

BBs.

BBs.

BBs, CRBs.

Changes Since the Preliminary Results

Based on our analysis of comments
received, we have made certain
revisions that changed our results. We
have corrected certain programming and
clerical errors in our preliminary
results, where applicable. Any alleged
programming or clerical errors with
which we or the parties do not agree are
discussed in the relevant sections of the
Issues Appendix.

In addition, as a result of CEMEX, S.A.

v. United States, 133 F.3d 897 (CAFC
1998) (CEMEX), we have changed our
model-matching methodology when we
have disregarded sales of identical
merchandise in the home market
because they were at prices below the
cost of production. Instead of relying on
constructed value (CV) as the basis for
normal value for that U.S. model, as we
did in the preliminary results, we have
attempted first to match models sold in
the United States to models sold in the
comparison market that fall within the
same family of bearings (i.e., similar
bearings). If we found no appropriate
matches within the same family, we
then used CV as the basis of normal
value.

Analysis of Comments Received

All issues raised in the case and
rebuttal briefs by parties to these
concurrent administrative reviews of
AFBs are addressed in the “Issues
Appendix,” which is appended to this
notice of final results.

Final Results of Reviews

We determine that the following
percentage weighted-average margins
exist for the period May 1, 1996,
through April 30, 1997:

Company ‘ BBs ‘ CRBs ‘ SPBs
France
SKF e 8.31 ®) 54.84
SNFA ..o, 0.45 1.78 ®)
Germany
SKF s 2.26 7.32 5.06
Torrington
Nadellager ..... ® 0.16 ®)
Italy
FAG 1.18 (G E—
©) 10.65 | ..o
3.61 ®)
0.00 (O E—
Japan
Koyo Seiko ........ 6.17 ® ®
Nachi ......ccco...... 3.37 1.67 ®)
NPBS 2.30 ® ®
2.35 221 ®)
7.10 11.55 14.18
Romania
TIE i, 0.94 | v | s
Singapore
NMB Singapore/
Pelmec Ind. .... 533 | i | e

Company ‘ BBs ‘ CRBs ‘ SPBs
Sweden
SKF i, ‘ 11.61‘ [T EE—
United Kingdom
6.63 (O T R
®) ™)
17.14 22.16
58.20 ®)

1No shipments or sales subject to this re-
view. Rate is from the last relevant segment of
the proceeding in which the firm had ship-
ments/sales.

2No shipments or sales subject to this re-
view. The firm has no individual rate from any
segment of this proceeding.

3No review.

Assessment Rates

The Department shall determine, and
the Customs Service shall assess,
antidumping duties on all appropriate
entries. Because sampling and other
simplification methods prevent entry-
by-entry assessments, we have
calculated, wherever possible, an
exporter/importer-specific assessment
rate or value for each type of subject
merchandise.

Export Price Sales

With respect to export price (EP) sales
for these final results, we divided the
total dumping margins (calculated as
the difference between normal value
and EP) for each importer/customer by
the total number of units sold to that
importer/customer. We will direct
Customs to assess the resulting per-unit
dollar amount against each unit of
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merchandise in each of that importer’s/
customer’s entries under the relevant
order during the review period.
Although this will result in assessing
different percentage margins for
individual entries, the total
antidumping duties collected for each
importer/customer under each order for
the review period will be almost exactly
equal to the total dumping margins.

Constructed Export Price Sales

For constructed export price (CEP)
sales (sampled and non-sampled), we
divided the total dumping margins for
the reviewed sales by the total entered
value of those reviewed sales for each
importer. Where an affiliated party acts
as an importer for EP sales we have
included the applicable EP sales in this
assessment-rate calculation. We will
direct Customs to assess the resulting
percentage margin against the entered
Customs values for the subject
merchandise on each of that importer’s
entries under the relevant order during
the review period. While the
Department is aware that the entered
value of sales during the POR is not
necessarily equal to the entered value of
entries during the POR, use of entered
value of sales as the basis of the
assessment rate permits the Department
to collect a reasonable approximation of
the antidumping duties which would
have been determined if the Department
had reviewed those sales of
merchandise actually entered during the
POR.

Cash-Deposit Requirements

To calculate the cash-deposit rate for
each respondent (i.e., each exporter
and/or manufacturer included in these
reviews) we divided the total dumping
margins for each company by the total
net value for that company’s sales of
merchandise during the review period
subject to each order.

In order to derive a single deposit rate
for each order for each respondent we
weight-averaged the EP and CEP deposit
rates (using the EP and CEP,
respectively, as the weighting factors).
To accomplish this where we sampled
CEP sales, we first calculated the total
dumping margins for all CEP sales
during the review period by multiplying
the sample CEP margins by the ratio of
total days in the review period to days
in the sample weeks. We then
calculated a total net value for all CEP
sales during the review period by
multiplying the sample CEP total net
value by the same ratio. We then
divided the combined total dumping
margins for both EP and CEP sales by
the combined total value for both EP
and CEP sales to obtain the deposit rate.

We will direct Customs to collect the
resulting percentage deposit rate against
the entered Customs value of each of the
respondent’s entries of subject
merchandise entered, or withdrawn
from warehouse, for consumption on or
after the date of publication of this
notice.

Entries of parts incorporated into
finished bearings before sales to an
unaffiliated customer in the United
States will receive the respondent’s
deposit rate applicable to the order.

Furthermore, the following deposit
requirements will be effective upon
publication of this notice of final results
of administrative reviews for all
shipments of AFBs entered, or
withdrawn from warehouse, for
consumption on or after the date of
publication, as provided by section
751(a)(1) of the Act: (1) the cash-deposit
rates for the reviewed companies will be
the rates shown above except that, for
firms whose weighted-average margins
are less than 0.5 percent, and therefore
de minimis, the Department shall
require a zero deposit of estimated
antidumping duties; (2) for previously
reviewed or investigated companies not
listed above, the cash-deposit rate will
continue to be the company-specific rate
published for the most recent period; (3)
if the exporter is not a firm covered in
this review, a prior review, or the
original less-than-fair-value (LTFV)
investigation, but the manufacturer is,
the cash-deposit rate will be the rate
established for the most recent period
for the manufacturer of the
merchandise; and (4) the cash-deposit
rate for all other manufacturers or
exporters will continue to be the “All
Others” rate for the relevant order made
effective by the final results of review
published on July 26, 1993 (see Final
Results of Antidumping Duty
Administrative Reviews and Revocation
in Part of an Antidumping Duty Order,
58 FR 39729 (July 26, 1993), and, for
BBs from lItaly, see Antifriction Bearings
(Other Than Tapered Roller Bearings)
and Parts Thereof From France, et al:
Final Results of Antidumping Duty
Administrative Reviews, Partial
Termination of Administrative Reviews,
and Revocation in Part of Antidumping
Duty Orders, 61 FR 66472 (December 17,
1996)). These rates are the ““All Others”
rates from the relevant LTFV
investigations.

These deposit requirements shall
remain in effect until publication of the
final results of the next administrative
reviews.

This notice also serves as a final
reminder to importers of their
responsibility under 19 CFR 353.26 to
file a certificate regarding the

reimbursement of antidumping duties
prior to liquidation of the relevant
entries during this review period.
Failure to comply with this requirement
could result in the Department’s
presumption that reimbursement of
antidumping duties occurred and the
subsequent assessment of doubled
antidumping duties.

This notice also serves as the only
reminder to parties subject to
administrative protective orders (APO)
of their responsibility concerning the
return or destruction of proprietary
information disclosed under APO in
accordance with 19 CFR 353.34(d) or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and terms of an
APO is a violation which is subject to
sanction.

We are issuing and publishing this
determination in accordance with
section 715(a)(1) and 777(i)(1) of the
Act.

Dated: June 9, 1998.
Richard W. Moreland,

Acting Assistant Secretary for Import
Administration.
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Scope Appendix
A. Description of the Merchandise

The products covered by these orders,
antifriction bearings (other than tapered
roller bearings), mounted or
unmounted, and parts thereof (AFBs),
constitute the following three types of
subject merchandise:

1. Ball Bearings and Parts Thereof:
These products include all AFBs that
employ balls as the roller element.
Imports of these products are classified
under the following categories:
antifriction balls, ball bearings with
integral shafts, ball bearings (including
radial ball bearings) and parts thereof,
and housed or mounted ball bearing
units and parts thereof. Imports of these
products are classified under the
following Harmonized Tariff Schedule
(HTS) subheadings: 3926.90.45,
4016.93.00, 4016.93.10, 4016.93.50,
6909.19.5010, 8431.20.00, 8431.39.0010,
8482.10.10, 8482.10.50, 8482.80.00,
8482.91.00, 8482.99.05, 8482.99.35,
8482.99.2580, 8482.99.6595, 8483.20.40,
8483.20.80, 8483.50.8040, 8483.50.90,
8483.90.20, 8483.90.30, 8483.90.70,
8708.50.50, 8708.60.50, 8708.60.80,
8708.70.6060, 8708.70.8050, 8708.93.30,
8708.93.5000, 8708.93.6000, 8708.93.75,
8708.99.06, 8708.99.31, 8708.99.4960,
8708.99.50, 8708.99.5800, 8708.99.8080,
8803.10.00, 8803.20.00, 8803.30.00,
8803.90.30, and 8803.90.90.

2. Cylindrical Roller Bearings,
Mounted or Unmounted, and Parts
Thereof: These products include all
AFBs that employ cylindrical rollers as
the rolling element. Imports of these
products are classified under the
following categories: antifriction rollers,
all cylindrical roller bearings (including
split cylindrical roller bearings) and
parts thereof, housed or mounted
cylindrical roller bearing units and parts
thereof.

Imports of these products are
classified under the following HTS
subheadings: 3926.90.45, 4016.93.00,
4016.93.10, 4016.93.50, 6909.19.5010,
8431.20.00, 8431.39.0010, 8482.40.00,
8482.50.00, 8482.80.00, 8482.91.00,
8482.99.25, 8482.99.35, 8482.99.6530,
8482.99.6560, 8482.99.70, 8483.20.40,
8483.20.80, 8483.50.8040, 8483.90.20,
8483.90.30, 8483.90.70, 8708.50.50,
8708.60.50, 8708.93.5000, 8708.99.4000,
8708.99.4960, 8708.99.50, 8708.99.8080,
8803.10.00, 8803.20.00, 8803.30.00,
8803.90.30, and 8803.90.90.

3. Spherical Plain Bearings, Mounted
or Unmounted, and Parts Thereof:
These products include all spherical
plain bearings that employ a spherically
shaped sliding element and include
spherical plain rod ends.

Imports of these products are
classified under the following HTS
subheadings: 3926.90.45, 4016.93.00,
4016.93.00, 4016.93.10, 4016.93.50,
6909.50.10, 8483.30.80, 8483.90.30,
8485.90.00, 8708.93.5000, 8708.99.50,
8803.10.00, 8803.10.00, 8803.20.00,
8803.30.00, and 8803.90.90.

The HTS subheadings are provided
for convenience and customs purposes.
The written description of the scope of
this proceeding is dispositive.

Size or precision grade of a bearing
does not influence whether the bearing
is covered by the orders. These orders
cover all the subject bearings and parts
thereof (inner race, outer race, cage,
rollers, balls, seals, shields, etc.)
outlined above with certain limitations.
With regard to finished parts, all such
parts are included in the scope of these
orders. For unfinished parts, such parts
are included if (1) they have been heat-
treated, or (2) heat treatment is not
required to be performed on the part.
Thus, the only unfinished parts that are
not covered by these orders are those
that will be subject to heat treatment
after importation.

The ultimate application of a bearing
also does not influence whether the
bearing is covered by the orders.
Bearings designed for highly specialized
applications are not excluded. Any of
the subject bearings, regardless of
whether they may ultimately be utilized
in aircraft, automobiles, or other
equipment, are within the scopes of
these orders.

B. Scope Determinations

The Department has issued numerous
clarifications of the scope of the orders.
The following is a compilation of the
scope rulings and determinations the
Department has made:

Scope determinations made in the
Final Determinations of Sales at Less
than Fair Value; Antifriction Bearings
(Other Than Tapered Roller Bearings)
and Parts Thereof from the Federal
Republic of Germany, 54 FR 19006,
19019 (May 3, 1989):

Products Covered

¢ Rod end bearings and parts thereof

« AFBs used in aviation applications

« Aerospace engine bearings

¢ Split cylindrical roller bearings

¢ Wheel hub units

« Slewing rings and slewing bearings
(slewing rings and slewing bearings
were subsequently excluded by the
International Trade Commission’s
negative injury determination) (see
International Trade Commission:
Antifriction Bearings (Other Than
Tapered Roller Bearings) and Parts
Thereof from the Federal Republic of

Germany, France, Italy, Japan,
Romania, Singapore, Sweden,
Thailand and the United Kingdom, 54
FR 21488 (May 18, 1989))

« Wave generator bearings

« Bearings (including mounted or
housed units and flanged or enhanced
bearings) ultimately utilized in textile
machinery

Products Excluded

 Plain bearings other than spherical
plain bearings

« Airframe components unrelated to the
reduction of friction

e Linear motion devices

« Split pillow block housings

* Nuts, bolts, and sleeves that are not
integral parts of a bearing or attached
to a bearing under review

* Thermoplastic bearings

» Stainless steel hollow balls

« Textile machinery components that
are substantially advanced in
function(s) or value

e Wheel hub units imported as part of
front and rear axle assemblies; wheel
hub units that include tapered roller
bearings; and clutch release bearings
that are already assembled as parts of
transmissions

Scope rulings completed between
April 1, 1990, and June 30, 1990 (see
Scope Rulings, 55 FR 42750 (October 23,
1990)):

Products Excluded

« Antifriction bearings, including
integral shaft ball bearings, used in
textile machinery and imported with
attachments and augmentations
sufficient to advance their function
beyond load-bearing/friction-reducing
capability
Scope rulings completed between July

1, 1990, and September 30, 1990 (see

Scope Rulings, 55 FR 43020 (October 25,

1990)):

Products Covered

* Rod ends

* Clutch release bearings

« Ball bearings used in the manufacture
of helicopters

 Ball bearings used in the manufacture
of disk drives

Scope rulings published in
Antifriction Bearings (Other Than
Tapered Roller Bearings) and Parts
Thereof; Final Results of Antidumping
Administrative Review (AFBs I), 56 FR
31692, 31696 (July 11, 1991):

Products Covered

« Load rollers and thrust rollers, also
called mast guide bearings

« Conveyor system trolley wheels and
chain wheels
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Scope rulings completed between
April 1, 1991, and June 30, 1991 (see
Notice of Scope Rulings, 56 FR 36774
(August 1, 1991)):

Products Excluded

« Textile machinery components
including false twist spindles, belt
guide rollers, separator rollers,
damping units, rotor units, and
tension pulleys
Scope rulings completed between July

1, 1991, and September 30, 1991 (see

Scope Rulings, 56 FR 57320 (November

8, 1991)):

Products Covered

e Snap rings and wire races
» Bearings imported as spare parts
» Custom-made specialty bearings

Products Excluded

e Certain rotor assembly textile
machinery components
* Linear motion bearings
Scope rulings completed between
October 1, 1991, and December 31, 1991
(see Notice of Scope Rulings, 57 FR
4597 (February 6, 1992)):

Products Covered

¢ Chain sheaves (forklift truck mast
components)

* Loose boss rollers used in textile
drafting machinery, also called top
rollers

» Certain engine main shaft pilot
bearings and engine crank shaft
bearings
Scope rulings completed between

January 1, 1992, and March 31, 1992

(see Scope Rulings, 57 FR 19602 (May

7,1992)):

Products Covered

» Ceramic bearings

* Roller turn rollers

e Clutch release systems that contain
rolling elements

Products Excluded

¢ Clutch release systems that do not
contain rolling elements

» Chrome steel balls for use as check
valves in hydraulic valve systems
Scope rulings completed between

April 1, 1992, and June 30, 1992 (see

Scope Rulings, 57 FR 32973 (July 24,

1992)):

Products Excluded

» Finished, semiground stainless steel
balls

 Stainless steel balls for non-bearing
use (in an optical polishing process)
Scope rulings completed between July

1, 1992, and September 30, 1992 (see

Scope Rulings, 57 FR 57420 (December

4, 1992)):

Products Covered

¢ Certain flexible roller bearings whose
component rollers have a length-to-
diameter ratio of less than 4:1

¢ Model 15BM2110 bearings

Products Excluded

¢ Certain textile machinery components

Scope rulings completed between
October 1, 1992, and December 31, 1992
(see Scope Rulings, 58 FR 11209
(February 24, 1993)):

Products Covered

e Certain cylindrical bearings with a
length-to-diameter ratio of less than
4:1

Products Excluded

¢ Certain cartridge assemblies
comprised of a machine shaft, a
machined housing and two standard
bearings
Scope rulings completed between
January 1, 1993, and March 31, 1993
(see Scope Rulings, 58 FR 27542 (May
10, 1993)):

Products Covered

e Certain cylindrical bearings with a
length-to-diameter ratio of less than
4:1
Scope rulings completed between

April 1, 1993, and June 30, 1993 (see

Scope Rulings, 58 FR 47124 (September

7,1993)):

Products Covered
¢ Certain series of INA bearings

Products Excluded

¢ SAR series of ball bearings

¢ Certain eccentric locking collars that
are part of housed bearing units
Scope rulings completed between

October 1, 1993, and December 31, 1993

(see Scope Rulings, 59 FR 8910

(February 24, 1994)):

Products Excluded

« Certain textile machinery components

Scope rulings completed between
January 1, 1994, and March 31, 1994:

Products Excluded

« Certain textile machinery components

Scope rulings completed between
October 1, 1994 and December 31, 1994
(see Scope Rulings, 60 FR 12196 (March
6, 1995)):

Products Excluded

* Rotek and Kaydon—Rotek bearings,
models M4 and L6, are slewing rings
outside the scope of the order
Scope rulings completed between

April 1, 1995 and June 30, 1995 (see

Scope Rulings, 60 FR 36782 (July 18,

1995)):

Products Covered

» Consolidated Saw Mill International
(CSMI) Inc.—Cambio bearings
contained in CSMI’s sawmill debarker
are within the scope of the order

* Nakanishi Manufacturing Corp.—
Nakanishi’s stamped steel washer
with a zinc phosphate and adhesive
coating used in the manufacture of a
ball bearing is within the scope of the
order
Scope rulings completed between

January 1, 1996 and March 31, 1996 (see

Scope Rulings, 61 FR 18381 (April 25,

1996)):

Products Covered

* Marquardt Switches—Medium carbon
steel balls imported by Marquardt are
outside the scope of the order

Scope rulings completed between
April 1, 1996 and June 30, 1996 (see
Scope Rulings, 61 FR 40194 (August 1,
1996)):

Products Excluded

« Dana Corporation—Automotive
component, known variously as a
center bracket assembly, center
bearings assembly, support bracket, or
shaft support bearing, is outside the
scope of the order

» Rockwell International Corporation—
Automotive component, known
variously as a cushion suspension
unit, cushion assembly unit, or center
bearing assembly, is outside the scope
of the order

« Enkotec Company, Inc.—*“Main
bearings” imported for incorporation
into Enkotec Rotary Nail Machines are
slewing rings and, therefore, are
outside the scope of the order

Issues Appendix
Company Abbreviations

Barden—Barden Corporation (U.K.) Ltd.
and the Barden Corporation

FAG ltaly—FAG ltalia S.p.A.; FAG
Bearings Corp.

FAG U.K.—FAG (U.K.) Ltd.

Koyo—Koyo Seiko Co. Ltd.

Meter—Meter, S.p.A.

Nachi—Nachi-Fujikoshi Corp., Nachi
America Inc. and Nachi Technology,
Inc.

NMB/Pelmec—NMB Singapore Ltd.;
Pelmec Industries (Pte.) Ltd.

NPBS—Nippon Pillow Block
Manufacturing Co., Ltd.; Nippon
Pillow Block Sales Co., Ltd.; FYH
Bearing Units USA, Inc.

NSK—Nippon Seiko K.K.; NSK
Corporation

NSK-RHP—NSK Bearings Europe, Ltd.;
RHP Bearings; RHP Bearings, Inc.

NTN—NTN Corporation; NTN Bearing
Corporation of America; American
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NTN Bearing Manufacturing
Corporation

SKF France—SKF Compagnie
d’Applications Mecaniques, S.A.
(Clamart); ADR; SARMA

SKF Germany—SKF GmbH; SKF
Service GmbH; Steyr Walzlager

SKF Italy—SKF Industrie; RIV-SKF
Officina de Villar Perosa; SKF
Cuscinetti Speciali; SKF Cuscinetti;
RFT

SKF Group—SKF—France; SKF-
Germany; SKF—Italy; SKF-Sweden;
SKF USA, Inc.

SKF Sweden—SKF Sverige AB

SNFA France—SNFA S.A.

SNFA U.K.-SNFA Bearings, Ltd.

TIE—Tehnoimportexport

Torrington—The Torrington Company

Torrington Nadellager—Torrington
Nadellager, GmbH

Other Abbreviations

COP—=Cost of Production
COM—Cost of Manufacturing
CV—Constructed Value
CEP—Constructed Export Price
NME—Non-Market Economy
OEM—Original Equipment
Manufacturer
POR—Period of Review
PSPA—Post-Sale Price Adjustment
SAA—Statement of Administrative
Action
SG&A—Selling, General, &
Administrative Expenses
URAA—Uruguay Round Agreements
Act

Regulations

19 CFR Part 353, et al., Antidumping
Duties; Countervailing Duties; Final rule
(applicable regulations).

19 CFR Part 351, et al., Antidumping
Duties; Countervailing Duties; Final
rule, 62 FR 27296—27424 (May 19,
1997) (new regulations).

AFB Administrative Determinations

LTFV Investigation—Final
Determinations of Sales at Less than
Fair Value; Antifriction Bearings (Other
Than Tapered Roller Bearings) and
Parts Thereof from the Federal Republic
of Germany, 54 FR 19006 (May 3, 1989).

AFBs 1—Antifriction Bearings (Other
Than Tapered Roller Bearings) and
Parts Thereof from the Federal Republic
of Germany; Final Results of
Antidumping Duty Administrative
Review, 56 FR 31692 (July 11, 1991).

AFBs 2—Antifriction Bearings (Other
Than Tapered Roller Bearings) and
Parts Thereof From France, et al.; Final
Results of Antidumping Duty
Administrative Reviews, 57 FR 28360
(June 24, 1992).

AFBs 3—Antifriction Bearings (Other
Than Tapered Roller Bearings) and

Parts Thereof From France, et al.; Final
Results of Antidumping Duty
Administrative Reviews and Revocation
in Part of an Antidumping Duty Order,
58 FR 39729 (July 26, 1993).

AFBs 4—Antifriction Bearings (Other
Than Tapered Roller Bearings) and
Parts Thereof From France, et al; Final
Results of Antidumping Duty
Administrative Reviews, Partial
Termination of Administrative Reviews,
and Revocation in Part of Antidumping
Duty Orders, 60 FR 10900 (February 28,
1995).

AFBs 5—Antifriction Bearings (Other
Than Tapered Roller Bearings) and
Parts Thereof From France, et al; Final
Results of Antidumping Duty
Administrative Reviews and Partial
Termination of Administrative Reviews,
61 FR 66472 (December 17, 1996).

AFBs 6—Antifriction Bearings (Other
Than Tapered Roller Bearings) and
Parts Thereof From France, et al; Final
Results of Antidumping Duty
Administrative Reviews and Partial
Termination of Administrative Reviews,
62 FR 2081 (January 15, 1997).

AFBs 7—Antifriction Bearings (Other
Than Tapered Roller Bearings) and
Parts Thereof From France, et al; Final
Results of Antidumping Duty
Administrative Reviews and Partial
Termination of Administrative Reviews,
62 FR 54043 (October 17, 1997).

1. Discounts, Rebates, and Price
Adjustments

Comment 1: Torrington contends that
the Department should disallow certain
discounts which NTN reported.
Torrington states that, based on its
understanding of the record, NTN’s
reported discounts were allocated across
all sales to a particular customer, but the
discounts only applied to certain
products sold to that customer.
Torrington states that this makes the
allocation methodology distortive and
open to potential manipulation.

Citing to The Torrington Company v.
United States, 82 F.3d 1039, 1047-1051
(Fed. Cir. 1996) (Torrington), Torrington
states that the Court made a distinction
between direct and indirect expenses
and rejected a contention that the
former could be allocated in a manner
suitable for the latter, i.e., allocated to
sales not directly affected. Torrington
states that NTN'’s allocation is clearly
inconsistent with this decision.

NTN states the Department properly
accepted these discounts in the
preliminary results, and in prior
reviews, and that Torrington is ignoring
the Department’s prior decisions on this
issue. NTN states further that the
Department verified the discount
methodology thoroughly and that the

Department should deny Torrington’s
request.

Department’s Position: We agree with
NTN. Contrary to petitioner’s
understanding of the way this discount
is granted and allocated, we found that
NTN granted the discount on a
customer-and product-category basis
(i.e., by customer and on an
antidumping (AD) order-specific (i.e.,
BB, CRB, SPB) basis), as well as
allocated it by customer on an AD order-
specific basis (BBs, CRBs, or SPBs). (See
Verification Report dated January 22,
1998, at 8 and at exhibit 13.) During
verification, we reviewed numerous
documents which NTN uses to track
this type of discount (on an order-
specific basis) and determined that NTN
reported this discount in the most
feasible manner possible. The allocation
was AD order-specific (BBs, CRBs, or
SPBs) and the bearings do not vary
significantly in terms of value, physical
characteristics, or the manner in which
they are sold such that the results of the
allocation are not unreasonably
inaccurate or distortive. Therefore, we
find this methodology to be acceptable.

In addition, we disagree with
Torrington’s characterization of the
Federal Circuit’s decision in Torrington.
Therein, the Court held that the
Department could not make an
adjustment for post-sale price
adjustments (PSPASs) as indirect selling
expenses (under the exporter’s sales
price-offset regulation) when the PSPAs
were related directly to the transactions
in question. While the Court held that
the method of allocating or reporting an
expense does not alter the relationship
between the expense and the related
sales (see Torrington, 82 F.3d at 1051),
the Court did not indicate that
allocations of direct expenses were
impermissible.

Comment 2: Torrington argues that
the Department should reject two types
of Nachi’s reported rebates because, it
alleges, the allocation methodology
Nachi used is distortive. (In making its
argument, Torrington relies on business
proprietary information which is not
susceptible to summary.)

Nachi contends that Torrington has
not demonstrated that Nachi’s rebates
are distortive and that the Department
has accepted its rebate-allocation
methodologies in prior reviews. Nachi
contends that, because the Department
verified that it is impossible for Nachi
to report these rebates on a transaction-
specific basis and because the reporting
method that it has employed is the best
alternative given its particular method
of keeping records, the Department
should allow these rebates in the final
results of reviews.
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Department’s Position: We disagree
with Torrington. We find that Nachi
acted to the best of its ability in
reporting both types of rebates with
which Torrington takes issue and that
Nachi’s allocation methodology was
reasonable. In addition, there is no
information on the record which
indicates that the bearings included in
Nachi’s allocations vary significantly in
terms of value, physical characteristics,
or the manner in which sold, such that
Nachi’s allocations would result in
unreasonably inaccurate or distortive
allocations.

With regard to rebate 3, the first of the
two rebates in question, we find that
Nachi reported this rebate on the most
specific basis feasible, considering its
particular method of recordkeeping.
Nothing on the record indicates that
only certain types of bearings are subject
to the rebate. Nachi’s response indicates
that it calculated the rebate on an
invoice-specific basis (Nachi generates
invoices on a monthly basis in the home
market). We determine that Nachi’s
statement that the rebate is based on
“the bearings covered by the claim
submitted by the customer” refers to the
bearings covered by a specific invoice
and not a limited set of bearings. See
Nachi’s Section B response, dated
September 5, 1997, at page B—2 of
Exhibit B/18.1. We found nothing at
verification to contradict this statement.
See Verification Report, dated January
26, 1998. Therefore, we conclude that,
by allocating the rebate over the sales of
each invoice to which the rebate was
applicable, Nachi reported rebate 3 as
accurately as possible.

With regard to rebate 5, we determine
that Nachi reported this rebate as
specifically as is feasible, given the
records Nachi keeps in its normal
course of business. Nachi reported that
it “pays (this rebate) on a customer-
specific basis for eligible products only
and has allocated and reported rebates
to the Department on the same basis.”
See Nachi’s Section B response dated
September 9, 1998, at page B-1 of
Exhibit B/18.1. Nachi also noted in its
Supplemental Response dated
November 10, 1998, at page 14 that,
“because it is not possible (for Nachi) to
tie the payment of a rebate paid several
months after a sale, Nachi allocated the
payment each month on as specific a
basis as possible.” Again, we found
nothing at verification that contradicts
these statements. See the Verification
Report for Nachi, dated January 26,
1998. Therefore, because we determine
that Nachi acted to the best of its ability
and that its allocation methodology for
these rebates is reasonable, we have

adjusted normal value for these rebates
for these final results.

Comment 3: Torrington contends that
the Department should reject SKF
Germany’s claim for adjustments in
connection with its support rebate
because SKF Germany applied the
rebate to all sales of any distributor who
qualified for this type of rebate.
Torrington argues that, in addition, SKF
Germany has granted rebates to
distributors for non-subject
merchandise. Torrington states that,
because the rebate is allocated over all
sales to a given distributor and not on
a transaction-specific basis, the
allocation is not reflective of how the
rebate was incurred and, thus, distorts
the dumping margins. The petitioner
states that, because it does not have
access to the information that would
enable it to demonstrate such
distortions, the respondent should bear
the burden of proving that the reporting
of its support rebate is not distortive.

SKF Germany rebuts Torrington’s
argument that it has employed a
distortive methodology for reporting the
support rebate. It states that it reported
this rebate for each customer which
received the rebate. SKF Germany
explains that the rebate applied to the
aggregate sales of a particular customer
and that it reported the rebate by
customer number. SKF Germany argues
that, by allocating the support rebate to
all sales to each of the particular
customers which actually received the
rebate, SKF Germany reported the rebate
in the manner in which it was incurred.
SKF Germany refutes Torrington’s
argument that the support rebate
includes non-subject merchandise and
points to the Department’s verification
report which indicates that the rebate is
reasonable and allocated in a non-
distortive manner. SKF Germany states
that the Department has accepted its
reporting methodology for the support
rebate in the two previous AFB
administrative reviews. SKF Germany
states that, moreover, the CIT has
affirmed SKF Germany’s support rebate
as a direct adjustment, citing INA
Walzlager Schaeffler KG et al. v. United
States, 957 F. Supp. 251, 269 (CIT
1997).

Department’s Position: We disagree
with Torrington. As in AFBs 7, we have
not found SKF Germany'’s allocation
methodologies to be unreasonably
distortive. Because SKF Germany grants
the support rebates to distributors/
dealers on the basis of their overall sales
to the particular distributor/dealer, SKF
Germany can not report this rebate on
a transaction-specific basis. We
examined SKF Germany’s home-market
support rebates in detail at verification

and found that, although SKF Germany
calculates this rebate on a customer-
specific basis, “‘we found no evidence of
distortion in the data that we reviewed,”’
a point which Torrington has
acknowledged. Furthermore, we verified
the accuracy of the claim of payments.
There is no information on the record
which indicates that the bearings
included in SKF Germany’s allocation
vary significantly in terms of value,
physical characteristics, or the manner
in which they are sold such that SKF
Germany'’s allocations would result in
unreasonably inaccurate or distortive
allocations. Moreover, we find that SKF
Germany reported these rebates on as
specific a basis as possible. For these
reasons, we have adjusted for SKF
Germany’s support rebates. See AFBs 7
at 54052-53 for a further discussion on
the Department’s position regarding this
issue.

Comment 4: Torrington argues that
the Department should deny certain
home-market rebates claimed by Koyo.
The petitioner contends that, instead of
identifying the sales to a certain
distributor and reporting the rebate for
these sales only, Koyo allocated this
substantial rebate across all sales to the
distributor.

In rebuttal, Koyo argues that it
reported its rebate expenses in these
reviews in the same manner as it has in
past reviews and that the Department
has verified and accepted the claimed
expense repeatedly. Koyo contends
further that, during the POR, it did not
have the capability in its computerized
recordkeeping system to distinguish
between sales of bearings to this
distributor for a specific application
covered by the rebate and sales to the
same distributor of these bearing models
that, although suitable for the specific
application for which the rebate was
intended, were sold for different
applications that were not covered by
the rebate. Koyo admits that its rebate-
allocation methodology adjusts sales
prices for some sales to this distributor
for which rebates were not actually
granted, but it concludes that its
methodology is, nonetheless, not
distortive overall. Koyo states that the
determination of whether an allocation
is distortive is not dependent on
whether the allocation pool included
merchandise for which the expense was
not originally incurred, the degree to
which the allocated adjustment
exceeded any arbitrary benchmark, nor
the difference between the allocated
adjustment and the actual adjustment
associated with any individual
transaction. Instead, Koyo argues that
the Department’s test of whether an
allocation is distortive is whether the
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merchandise for which the adjustment
was actually granted is different from
the merchandise over which the
adjustment was allocated in terms of
value, physical characteristics, and the
manner in which it was sold. Koyo
contends that, in this case, it was not.
Finally, Koyo argues that, before
accepting an allocated rebate
adjustment, the Department determines
whether the respondent acted to the best
of its ability in reporting these
adjustments.

Department’s Position: We disagree
with Torrington. For these final results
we have accepted claims for rebates as
direct adjustments to price if we
determined that the respondent, in
reporting these adjustments, acted to the
best of its ability and that its reporting
methodology was not unreasonably
distortive. While we recognize that there
are differences in bearings, we have
found no support for the proposition
that the bearings included in Koyo’s
allocation vary significantly in terms of
value, physical characteristics, or the
manner in which they are sold such that
Koyo’s allocation would result in an
unreasonably inaccurate or distortive
allocation. Thus, since Koyo has
reported this rebate on as specific a
basis as possible, we have made a direct
adjustment to home-market price for
Koyo’s rebates.

Comment 5: Torrington argues that
the Department should disallow NSK’s
reported negative post-sale billing
adjustments because NSK has not
demonstrated that these price
adjustments were contemplated at the
time of sale or that they are part of
NSK’s normal business practice.

NSK contends that Torrington is
incorrect when it argues that, in order
for NSK to claim a negative billing
adjustment, its customer must have
known at the time of sale that there
would be a downward adjustment to
price. Citing the preamble to new
regulations, Antidumping Duties;
Countervailing Duties; Final Rule, 62 FR
27295 (new regulations) at 27344, NSK
contends that the Department rejected
the request of certain parties that the
Department adopt such a requirement.

Department’s Position: We disagree
with Torrington. The new regulations, at
19 CFR 351.401(c), state that the
Department “(i)n calculating export
price, constructed export price, and
normal value (where normal value is
based on price) * * * will use a price
that is net of any price adjustment, as
defined in section 351.102(b), that is
reasonably attributable to the subject
merchandise or the foreign like product
(whichever is applicable).” Price
adjustments are defined in the new

regulations at section 351.102(b) as *‘any
change in the price charged for subject
merchandise or the foreign like product,
such as discounts, rebates and post-sale
price adjustments, that are reflected in
the purchaser’s net outlay.” While the
Department stated in the preamble at
27344 that respondents should not be
“allowed to eliminate dumping margins
by providing price adjustments ‘after the
fact,””” there is no evidence on the
record in these reviews that
demonstrates or even suggests that this
is happening. Finally, generally
speaking, there is nothing unusual about
PSPAs in this industry and, specifically,
there is nothing on the record to suggest
that NSK manipulated these
adjustments. Accordingly, we have
granted NSK this adjustment.

Comment 6: Torrington argues that
the Department should disallow NSK’s
reported negative lump-sum billing
adjustments because NSK has not
demonstrated that these price
adjustments were contemplated at the
time of sales or that they are part of
NSK’s normal business practice.
Torrington contends further, citing
Torrington, that, because these billing
adjustments are allocated on a
customer-specific basis and, as a result,
applied to sales on which they were not
actually incurred, the Department
should deny the adjustment.

NSK contends that it documented its
entitlement to this adjustment fully.
NSK also asserts that this issue has been
raised by Torrington in previous
reviews and that the Department has
rejected Torrington’s argument in those
reviews.

Department’s Position: We disagree
with Torrington. With regard to the
contention that the lump-sum billing
adjustments were not contemplated at
the time of sale, see our position in
response to Comment 5 of this section,
above. With regard to the fact that NSK
allocated these adjustments, we note
that our new regulations at 19 CFR
351.401(g)(1) direct that we “may
consider allocated expenses and price
adjustments when transaction-specific
reporting is not feasible, provided (we
are) satisfied that the allocation method
used does not cause inaccuracies or
distortions.” Although NSK allocated
lump-sum price adjustments on a
customer-specific basis, we determine
that NSK acted to the best of its ability
in reporting this information when it
used customer-specific allocations.

Our review of the information which
NSK submitted indicates that, given the
lump-sum nature of this adjustment, the
fact that NSK’s records do not readily
identify a discrete group of sales to
which each rebate pertains, and the

extremely large number of sales NSK
made during the POR, it is not feasible
for NSK to report this adjustment on a
more specific basis. Furthermore, there
is no information on the record which
indicates that the bearings included in
NSK’s allocation vary significantly in
terms of value, physical characteristics,
or the manner in which they are sold
such that NSK’s allocations would
result in unreasonably inaccurate or
distortive allocations. Therefore, we
have adjusted normal value for NSK’s
reported negative lump-sum billing
adjustments.

Comment 7: Torrington argues that
the Department should reject SKF
Germany’s home-market billing
adjustment 2 and, accordingly, deny all
related downward adjustments.
Torrington contends that SKF Germany
claimed downward adjustments for
transactions for which none were
warranted because SKF Germany
allocated the adjustment over all
transactions with a given SKF Germany
customer. By not reporting this
adjustment on a transaction-specific
basis, Torrington claims that SKF
Germany has distorted the home-market
price of particular models. Torrington
also argues that the Department should
deny billing adjustment 2 because
double-counting may have occurred for
those transactions for which SKF
Germany reported both billing
adjustment 1 and billing adjustment 2
and that SKF Germany has failed to
demonstrate that double-counting did
not occur. Torrington acknowledges that
the Department accepted SKF
Germany'’s reported home-market billing
adjustment 2 in AFBs 7, but states that
the Department’s decision to do so was
contrary to the Court of Appeals, for the
Federal Circuit (CAFC) decision in
Fujitsu General Ltd. v. United States, 88
F.3d 1034, 1040 (Fed. Circ. 1996)
(Fujitsu). Torrington posits that the
Department should deny only SKF
Germany’s reported downward
adjustments associated with billing
adjustment 2 as it has done in previous
AFB administrative reviews.

SKF Germany rebuts Torrington’s
argument that its reporting methodology
for home-market billing adjustment 2 is
distortive. SKF Germany argues that the
Department has verified and accepted
both the manner in which its billing
adjustment 2 is recorded in its normal
course of business and the manner in
which it was reported to the Department
in the 1994/95, 1995/96, and current
AFB administrative reviews. SKF
Germany also refutes Torrington’s claim
that double-counting may have occured
because, for some sales transactions,
both billing adjustment 1 and billing
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adjustment 2 were reported. SKF
Germany contends that the underlying
purposes of these two adjustments are
distinct from one another and, as such,
the adjustments are not mutually
exclusive. SKF Germany also refutes
Torrington’s assertion that the only
adjustments that should be disallowed
are downward adjustments.

Department’s Position: We disagree
with the petitioner. We examined this
expense closely at verification and
found that the calculation of this
adjustment was not unreasonably
distortive. In particular, there is no
information on the record which
indicates that the bearings included in
SKF Germany'’s allocation vary
significantly in terms of value, physical
characteristics, or the manner in which
they are sold such that SKF Germany’s
allocations would result in
unreasonably inaccurate or distortive
allocations. We also found that SKF
Germany has used the most specific
reporting methodology possible by
calculating an individual adjustment
factor for each customer based on SKF
Germany'’s annual sales of bearings to
that customer. SKF Germany then used
this factor to calculate each specific
adjustment. See Verification Report,
December 12, 1997, p. 6—7. In addition,
we verified that billing adjustments 1
and 2 are separate billing adjustments,
with different underlying purposes.
Accordingly, we have determined that
SKF Germany has allocated billing
adjustment 2 in the most specific
manner possible and this allocation is
not unreasonably distortive. Therefore,
we have granted this adjustment for
these reviews.

We also disagree with Torrington’s
statement that our acceptance of SKF
Germany’s billing adjustment 2 is
inconsistent with the CAFC’s decision
in Fujitsu. In Fujitsu, the CAFC upheld
the Department’s rejection of a
respondent’s claim regarding start-up
costs because the respondent had failed
to meet its burden of proof. In this case,
SKF Germany has provided sufficient
information such that the Department
was able to and has determined that
SKF Germany is entitled to a price
adjustment for billing adjustment 2.

Comment 8: Torrington argues that
the Department should deny all of
Koyo’s downward billing adjustments
because they were not truly billing
adjustments and, in some cases, were
not reported correctly. The petitioner
argues that the Department should only
accept billing adjustments if they reflect
agreements made prior to the sale or if
they reflect normal business practices.
Specifically, Torrington asserts that the
Department should reject billing

adjustments 1 and 2 because both
include a “‘substantial number’ of
downward adjustments and because
both offer a potential for manipulation
associated with PSPAs. In addition, the
petitioner contends that billing
adjustment 2 is distortive because it
includes adjustments which Koyo
granted on a model-specific basis but
allocated over all sales to the customer
involved, as well as lump-sum
adjustments granted on a customer-
specific basis, with the end result that
adjustments are made to transactions for
which no adjustment actually applied.
Torrington argues that Koyo has the
burden of justifying any downward
adjustment to normal value and that this
requires the company to present
concrete evidence demonstrating
distortion is not likely, given the nature
of each adjustment, each customer, and
each sale.

In rebuttal, Koyo argues that the
Department should reject Torrington’s
arguments in these reviews as it has
done in the past two AFB reviews. Koyo
contends that, given that there is a
complete absence of evidence that Koyo
has been manipulating price
adjustments, the Department should
accept them as reported. Koyo states
that it reported three general types of
price adjustments in its questionnaire
response: (1) adjustments made to
preliminary prices where a pricing
agreement did not previously exist; (2)
adjustments made due to the
renegotiation of existing price
agreements (e.g., to correct for Koyo’s
continued shipment of merchandise to a
customer under the terms of an expired
contract while price negotiations
continued); and (3) lump-sum
adjustments negotiated between Koyo
and its customers without reference to
the model-specific selling prices and
other adjustments negotiated on a case-
by-case basis. Koyo contends that each
of these types of adjustments is a
“normal business practice’ for Koyo.
Koyo argues further that, although the
Department, under the pre-URAA
antidumping law, rejected some of
Koyo’s PSPAs in some administrative
reviews, it did so because of objections
to the allocation methodology Koyo
used, never because of any doubt as to
the validity of the underlying post-sale
commercial activities. Koyo states that,
for billing adjustment 1, it matched
debit and credit memos to the relevant
sales and claimed the adjustment on a
transaction-specific basis. In refuting
Torrington’s argument that Koyo’s
customer-specific billing adjustments
reported under billing adjustment 2 are
distortive, Koyo argues that requiring

the precise assignment of adjustments to
sales would in effect prohibit the use of
allocations. Koyo argues that this is
contrary to Congressional intent, as
expressed in the URAA, and the express
provisions of the Department’s recently
enacted antidumping regulations.
Department’s Position: With respect
to both billing adjustments, our
examination of the record leads us to
conclude that both rebates are part of
Koyo’s long-term business practices and
there is no information on the record
that Koyo attempted to manipulate its
downward price adjustments for the
purpose of lowering or eliminating its
dumping margin. Koyo incurs and
reports the first billing adjustment on a
transaction-specific basis and therefore
this adjustment does not involve any
type of allocation. Accordingly, each
adjustment to normal value reflects an
actual billing adjustment. With respect
to the second billing adjustment, we
have determined that Koyo has reported
it to the best of its ability. We have
based our determination on the fact that
this PSPA is comprised of two types of
adjustments, including both lump-sum
adjustments negotiated with customers
without reference to model-specific
prices and also adjustments granted on
a model-specific basis, but which Koyo
records in its computer system on a
customer-specific basis only. Given the
large number of sales involved, it is not
feasible to report this on a more specific
basis. See AFBs 7 at 54050-51.
Moreover, there is no information on the
record which indicates that the bearings
included in Koyo’s allocation vary
significantly in terms of value, physical
characteristics, or the manner in which
they are sold such that Koyo’s
allocations would result in
unreasonably inaccurate or distortive
allocations. Therefore, we have allowed
Koyo’s lump-sum adjustments as direct
adjustments to normal value.

2. Circumstance-of-Sale Adjustments

2.A. Credit Expense. Comment:
Torrington argues that the Department
should reject the credit expense
adjustment NMB/Pelmec claimed on its
home-market sales. Although NMB/
Pelmec alleges that it used the
borrowing experience of its affiliate,
Minebea Technologies Pte., Ltd. (MTL),
Torrington asserts that the actual
interest rates NMB/Pelmec used to
calculate home-market credit expenses
are unsupported by evidence on the
record. Torrington notes first that NMB/
Pelmec miscalculated the short-term
interest rate of MTL (the exact nature of
this alleged miscalculation can not be
described here due to its proprietary
nature—see Analysis Memorandum
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dated May 19, 1998). Torrington then
points to NMB/Pelmec’s financial
statements and the interest rates for
NMB/Pelmec’s parent company,
Minebea Group, as an example of the
inconsistent reporting. Furthermore,
Torrington asserts that the rate NMB/
Pelmec used for calculating home-
market credit expenses (i.e., MTL’s
short-term interest rate) is also
inconsistent with the rate it used to
calculate inventory carrying costs.

NMB/Pelmec responds that it
calculated its average short-term interest
rate for the POR by dividing MTL’s
average monthly interest expenses by its
average outstanding end-of-month loan
balances which, NMB/Pelmec contends,
is a routinely accepted formula to derive
interest rates in antidumping
proceedings. NMB/Pelmec cites Steel
Wire Rope from the Republic of Korea,
61 FR 55965, 55969 (October 30, 1996),
and Foam Extruded PVC and
Polystyrene Framing Stock from the
United Kingdom, 61 FR 51411, 51420-
21 (October 2, 1996), to support its
statement. NMB/Pelmec argues that
Torrington has not provided any
supporting evidence demonstrating that
the Department should disregard this
methodology. Moreover, NMB/Pelmec
notes, the Department verified the
home-market credit calculations in prior
reviews. NMB/Pelmec argues that
Torrington’s reference to Minebea
Group’s rates is irrelevant since MTL
holds the receivables in the home
market and other Minebea Group
companies do not. Furthermore, NMB/
Pelmec argues that, during the time that
the merchandise remains in inventory at
the factory (Stage 1), it is being held by
NMB/Pelmec and, therefore, it is
appropriate to use NMB/Pelmec’s rate to
calculate inventory carrying costs (as
opposed to MTL’s rate).

Department’s Position: Although we
agree with NMB/Pelmec that its use of
MTL’s interest rates is appropriate for
calculating home-market credit
expenses, we also agree with Torrington
that there was a miscalculation in NMB/
Pelmec’s methodology for deriving its
average short-term interest rate.
Therefore, we have corrected this error
for these final results (see Analysis
Memo dated May 19, 1998).
Furthermore, we agree with the
respondent that the use of NMB/
Pelmec’s interest rate is appropriate for
the calculation of inventory carrying
costs for Stage 1 because NMB/Pelmec
incurs this cost. Where there are
differences in the circumstances, such
as how NMB/Pelmec incurs inventory
carrying costs as opposed to its short-
term interest expenses, different
applications are appropriate, supported

by evidence on the record. Therefore,
with the correction noted above, we
have accepted NMB/Pelmec’s credit
expenses and inventory carrying costs.

2.B. Other Direct Selling Expenses.
Comment: Torrington argues that the
Department should reject NSK—-RHP’s
claim for a direct adjustment for other
direct selling expenses. Torrington
maintains that NSK—-RHP has not shown
that these expenses are direct expenses
and that these expenses include the cost
of salaries. Torrington argues further
that the Department should reject an
adjustment for direct expenses allocated
across all reported sales rather than to
those sales where the expense was
actually incurred. In addition,
Torrington argues, the respondents must
substantiate that more accurate
reporting is not feasible and that the
allocation does not cause unreasonable
inaccuracies or distortions. Torrington
concludes that NSK—RHP should have
reported its expenses on a sale-specific
basis in accordance with Torrington.

NSK-RHP responds that, since the
Department’s verification in these
reviews uncovered no evidence
suggesting evasive reporting by NSK—
RHP, the Department should continue to
deduct other direct selling expenses
from normal value as it did in AFBs 6
and AFBs 7. NSK—RHP also maintains
that it incurred the expense on a sale-
by-sale basis. NSK—RHP argues that it
reported, in separate direct cost centers
for its channels of distribution, expenses
associated with selling activities related
to particular customers. NSK-RHP
contends that, since it was not feasible
to report these expenses on a more
specific basis due to its accounting
system, it acted to the best of its ability
and allocated the costs in a manner that
did not cause unreasonable inaccuracies
or distortions.

Department’s Position: We agree with
Torrington. The expenses which NSK—
RHP claims are “‘other direct selling
expenses” are the type of expenses
which we normally do not categorize as
sale-specific expenses and, in the
absence of the sale, such expenses
would be incurred. NSK—-RHP includes
salaries as an other direct selling
expense; however, we normally
categorize the costs of salaries to
employees as a fixed, indirect expense.
See Department’s Questionnaire at 1-5;
Torrington at 1050. Moreover, the other
expenses which NSK-RHP claims to be
other direct selling expenses, which can
not be described here due to their
proprietary nature, also do not vary
depending upon whether a particular
sale occurs. See Analysis Memorandum
dated May 20, 1998. Therefore, we have

treated these costs as indirect selling
expenses.

Because we find these selling costs to
be indirect in nature, we need not
address whether NSK—-RHP allocated its
costs in an unreasonably inaccurate or
distortive manner. The fact that NSK—
RHP allocated this expense did not
enter into our decision to treat it as an
indirect selling expense. We note
further that Torrington addresses the
allocation of direct, rather than indirect
expenses, and thus this argument is
inapplicable here.

Finally, neither our treatment in
previous reviews of these expenses as
direct nor our verification of U.S.
expenses precludes the current finding.
Furthermore, the issue is not whether
evidence has been uncovered suggesting
evasive reporting. Rather, the burden is
on the respondent to demonstrate that
the expenses are direct, as claimed. In
this case, the evidence indicates that the
expenses are indirect in nature.

2.C. Indirect Selling Expenses.
Comment: NTN states that the
Department should use its indirect
selling expenses as reported by level of
trade instead of allocating them on an
aggregate basis. NTN states further that
the Department provides no explanation
in its preliminary results as to its
rationale for recalculating this expense.
Finally, NTN states that the adjustment
is particularly inappropriate because it
combines NTN’s selling expenses with
those of an affiliate.

Torrington contends that, since the
Department refused to find the
relationship between home-market
levels of trade and home-market indirect
selling expenses self evident in AFBs 7,
the burden of proof was on NTN to
provide such evidence. Torrington
states that, because NTN showed no
relationship between the home-market
levels of trade and indirect expenses
incurred, the Department should affirm
its preliminary results.

Department Position: We agree with
Torrington. The method that NTN used
to allocate its indirect selling expenses
does not bear any relationship to the
manner in which NTN incurs the
expenses in question, thereby leading to
distorted allocations (see AFBS 3 at
39750). Therefore, we have allocated
NTN’s home-market indirect selling
expenses over the total sales values,
without regard to levels of trade.

3. Level of Trade

In accordance with section
773(a)(1)(B) of the Act, to the extent
practicable, we determine normal value
based on sales in the comparison market
at the same level of trade as the EP or
CEP transaction. The normal-value level
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of trade is that of the starting-price sales
in the comparison market or, when
normal value is based on CV, that of the
sales from which we derive selling,
general, and administrative (SG&A)
expenses and profit. For EP, the U.S.
level of trade is also the level of the
starting-price sale, which is usually
from exporter to importer. For CEP, it is
the level of the constructed sale from
the exporter to the importer.

To determine whether normal-value
sales are at a different level of trade than
EP or CEP, we examine stages in the
marketing process and selling functions
along the chain of distribution between
the producer and the unaffiliated
customer. If the comparison-market
sales are at a different level of trade, and
the difference affects price
comparability, as manifested in a
pattern of consistent price differences
between the sales on which normal
value is based and comparison-market
sales at the level of trade of the export
transaction, we make an level-of-trade
adjustment under section 773(a)(7)(A) of
the Act. Finally, for CEP sales, if the
normal-value level is more remote from
the factory than the CEP-level and there
is no basis for determining whether the
difference in the levels between normal
value and CEP affects price
comparability, we adjust normal value
under section 773(a)(7)(B) of the Act
(the CEP offset provision). See Notice of
Final Determination of Sales at Less
Than Fair Value: Certain Cut-to-Length
Carbon Steel Plate from South Africa,
62 FR 61731 (November 19, 1997).

As in the preliminary results, where
we established that the comparison
sales were made at a different level of
trade than the sales to the United States,
we made a level-of-trade adjustment if
we were able to determine that the
differences in levels of trade affected
price comparability. We determined the
effect on price comparability by
examining sales at different levels of
trade in the comparison market. Any
price effect must be manifested in a
pattern of consistent price differences
between foreign-market sales used for
comparison and foreign-market sales at
the level of trade of the export
transaction. To quantify the price
differences, we calculated the difference
in the average of the net prices of the
same models sold at different levels of
trade. We used the average difference in
net prices to adjust normal value when
normal value is based on a level of trade
different from that of the export sale. If
there was a pattern of no price
differences, the differences in levels of
trade did not have a price effect and,
therefore, no adjustment was necessary.

We were able to quantify such price
differences and make a level-of-trade
adjustment for certain comparisons
involving EP sales, in accordance with
section 773(a)(7)(A). For such sales, the
same level of trade as that of the U.S.
sales existed in the comparison market
but we could only match the U.S. sale
to comparison-market sales at a different
level of trade because there were no
usable sales of the foreign like product
at the same level of trade. Therefore, we
determined whether there was a pattern
of consistent price differences between
these different levels of trade in the
home market. We made this
determination by comparing, for each
model sold at both levels, the average
net price of sales made in the ordinary
course of trade at the two levels of trade.
If the average prices were higher at one
of the levels of trade for a
preponderance of the models, we
considered this to demonstrate a pattern
of consistent price differences. We also
considered whether the average prices
were higher at one of the levels of trade
for a preponderance of sales, based on
the quantities of each model sold, in
making this determination. We applied
the average percentage difference to the
adjusted normal value as the level-of-
trade adjustment.

We were unable to quantify price
differences in other instances involving
comparisons of sales made at different
levels of trade. First, with respect to CEP
sales, the same level of trade as that of
the CEP for merchandise under review
did not exist in the comparison market
for any respondent except NMB/Pelmec.
We also did not find the same level of
trade in the comparison market for some
EP sales of merchandise under review.
Therefore, for comparisons involving
these sales, we could not determine
whether there was a pattern of
consistent price differences between the
levels of trade based on respondents’
home market sales of merchandise
under review.

In such cases, we looked to alternative
sources of information in accordance
with the SAA. The SAA provides that
“if information on the same product and
company is not available, the level-of-
trade adjustment may also be based on
sales of other products by the same
company. In the absence of any sales,
including those in recent time periods,
to different levels of trade by the
exporter or producer under
investigation, Commerce may further
consider the selling experience of other
producers in the foreign market for the
same product or other products.” See
SAA at 830. Accordingly, where
necessary, we attempted to examine the
alternative methods for calculating a

level-of-trade adjustment. In these
reviews, however, we did not have
information that would allow us to
apply these alternative methods for
companies that, unlike NMB/Pelmec,
did not have a home-market level of
trade equivalent to the level of the CEP.

The only company for which we
made a level-of-trade adjustment for
CEP sales in these final results was
NMB/Pelmec. However, we concluded
that it would be inappropriate to apply
the level-of-trade adjustment we
calculated for NMB/Pelmec to any of the
other respondents. Because no
respondent reported sales in the same
market as NMB/Pelmec (i.e., Singapore),
we have not used NMB/Pelmec’s data as
the basis of a level-of-trade adjustment
for any other respondents.

In those situations where the U.S.
sales were EP sales and we were unable
to quantify a level-of-trade adjustment
based on a pattern of consistent price
differences, the statute requires no
further adjustments. However, with
respect to CEP sales for which we were
unable to quantify a level-of-trade
adjustment, we granted a CEP offset
where the home-market sales were at a
more advanced level of trade than the
sales to the United States, in accordance
with section 773(a)(7)(B) of the Act.

Comment 1: NSK argues that the
Department should make a level-of-
trade adjustment when CEP sales are
matched to home-market aftermarket
sales. NSK contends that the
Department can make a level-of-trade
adjustment on the basis of the difference
between the OEM and aftermarket levels
of trade in the home market. NSK
asserts that, although the home-market
OEM sales and the level of CEP sales are
not equivalent, the Department is not
required to adjust for the entire amount
of the difference between levels of trade
when making a level-of-trade
adjustment and could make a partial
adjustment instead. NSK contends that
the level of home-market OEM sales is
closer to the level of CEP sales than is
the level of home-market aftermarket
sales because the prices for home-
market OEM sales are lower than the
prices for home-market aftermarket
sales. NSK asserts that it would be
appropriate, therefore, to adjust normal
value with a level-of-trade adjustment
based on the difference between the
home-market levels of trade whenever
CEP sales are compared to home-market
aftermarket sales.

Torrington states that the
Department’s approach to level-of-trade
adjustments and CEP offsets is
extraordinarily complex. Torrington
contends that NSK’s arguments are
incomplete and fail to address the
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complexities of the Department’s
approach. For example, Torrington
argues, NSK fails to describe how the
statutory language at section 773(7)(A)
“partly due to” is quantifiable when
customer categories define level of
trade. Torrington states that the fact that
the CEP level of trade is “‘closer to the
factory’” than any other home-market
level of trade is not in itself a
controlling factor for purposes of
quantifying an adjustment.

Department’s Position: We disagree
with NSK. We may make level-of-trade
adjustments when there is “‘any
difference... between the export price or
constructed export price and the normal
value that is shown to be wholly or
partly due to a difference in the level of
trade between the export price or the
constructed export price and normal
value.” See section 773(a)(7)(A) of the
Act. We find no explicit authority to
make a level-of-trade adjustment
between two home-market levels of
trade where neither level is equivalent
to the level of the U.S. sale. See AFBs
7.

Comment 2: The petitioner alleges
that, based on the record, there are
considerable differences in the selling
functions NSK and SKF Italy perform
for EP and home-market OEM customers
and thus, home-market OEM sales are
not equivalent to EP OEM sales.
Therefore, Torrington concludes,
because there is no home-market level
of trade equivalent to the level of EP
sales, there is no basis for making a
level-of-trade adjustment to normal
value for EP OEM sales when the
comparison sales were made to
aftermarket customers.

NSK contends that, although there are
some differences in selling functions
between the home-market OEM level of
trade and the level of the EP OEM sales,
these two levels of trade are equivalent
because many of the selling functions
are the same. More importantly, NSK
asserts, the purpose of defining levels of
trade is to determine which customers
are at the same marketing stage. In this
case, NSK asserts, both home-market
sales and EP OEM sales are sold directly
to customers for OEM consumption.
NSK contends that the fact that there are
some differences does not alone
demonstrate that the two levels of trade
are not equivalent.

SKF Italy counters that Torrington has
misconstrued or incorrectly analyzed
and compared data regarding U.S. and
home-market levels of trade in its
response. SKF Italy affirms that it
provided thorough, accurate, and
accordant information on the levels of
trade in the two markets that supports
their being considered comparable.

Department’s Position: We disagree
with Torrington. As we stated in AFBs
7 at 54055, “differences in selling
functions, even substantial ones, are not
alone sufficient to establish a difference
in the level of trade.” We have reviewed
the records in these reviews and found
that the differences in selling functions
between the home-market and the EP
OEM levels of trade are not great. Some
of the differences Torrington describes
appear to be small differences in the
level of intensity of the selling function.
For some other functions, the record
indicates that a minimal level of the
function is performed at one level and
not at the other level. While there are a
few individual selling functions that
vary substantially, we determine that
these functions, by themselves, do not
offset many similarities of the selling
functions both respondents performed
at the two levels of trade. See Level-of-
Trade Memorandum from Robin Gray
and Richard Rimlinger to Laurie
Parkhill dated January 26, 1998.

Furthermore, while customer
categories alone are also insufficient in
themselves to establish that there is a
difference in the levels of trade, they
provide useful information in the
identification of such differences. In this
case, given the fact that the customer
categories of the home-market and EP
OEM levels of trade are identical, the
fact that there is a qualitatively minimal
difference in selling functions between
the levels of trade does not persuade us
that they are distinct. For these reasons,
we conclude that the home-market and
EP OEM levels of trade are equivalent.

Therefore, because we determined
that there were two levels of trade in
both home markets (see Level-of-Trade
Memorandum from Robin Gray and
Richard Rimlinger to Laurie Parkhill
dated January 26, 1998), we have made
our comparisons and a level-of-trade
adjustment, as appropriate.

Comment 3: Koyo contends that the
Department’s practice with regard to
level of trade effectively precludes a
level-of-trade adjustment to normal
value for CEP sales and is thus contrary
to law and the intent of Congress.

Koyo asserts that it and other
respondents have proposed alternative
methods by which the Department
could construct an appropriate home-
market level of trade by deducting from
normal value those expenses which
correspond to the expenses the
Department deducts from CEP, but that
the Department has failed to provide a
reasonable explanation for rejecting the
proposals.

Torrington agrees with the
Department’s rejection of Koyo’s
proposal to use a ‘‘constructed normal

value” to calculate a level-of-trade
adjustment. Torrington maintains that
the Department has responded to Koyo’s
argument in detail in AFBs 6 and AFBs
7.

Department’s Position: We disagree
with Koyo that we should adopt
alternative methods by which to
construct home-market levels of trade.
We base home-market levels of trade on
the respondent’s actual experience in
the home market. The statute is clear
that *...the amount of the adjustment
shall be based on the price differences
between the two levels of trade in the
country in which normal value is
determined.” (See 773(a)(7)(A)).
Therefore, we have not used Koyo’s
claimed constructed home-market levels
of trade in order to calculate a level-of-
trade adjustment for Koyo’s CEP-sales
comparisons. See AFBs 6 at 2081 and
AFBs 7 at 54043.

Comment 4: NTN states that the
Department should use the transaction
to the first unaffiliated customer in the
United States to determine the level-of-
trade adjustment. NTN suggests that,
based on this transaction, NTN satisfies
the statutory requirements for an
adjustment. Finally, NTN states that the
methodology the Department used in
the preliminary results would
effectively bar an entire class of sales,
CEP transactions, from ever being
granted a price-based level-of-trade
adjustment.

While Torrington acknowledges that
it once espoused this same position, it
acquiesces to the Department’s past
decisions on this issue and believes the
current approach is now well
established and should not be changed.
Finally, Torrington states that, since the
statute is unclear on this matter, the
Department needs only to construct a
reasonable methodology, which it has
done.

Department’s Position: We disagree
with NTN. The statutory definition of
*“‘constructed export price” contained at
section 772(d) of the Act indicates
clearly that we are to base CEP on the
U.S. resale price adjusted for selling
expenses and profit. As such, the CEP
reflects a price exclusive of all selling
expenses and profit associated with
economic activities occurring in the
United States. See SAA at 823. These
adjustments are necessary in order to
arrive at, as the term CEP makes clear,

a “‘constructed” export price. The
adjustments we make to the starting
price, specifically those made pursuant
to section 772(d) of the Act (“‘Additional
Adjustments for Constructed Export
Price”), normally change the level of
trade. Accordingly, we must determine
the level of trade of CEP sales exclusive
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of the expenses (and concomitant
selling functions) that we deduct
pursuant to this sub-section. Therefore,
because no home-market levels of trade
NTN reported were equivalent to the
level of trade of its CEP sales, we were
unable to make a level-of-trade
adjustment for such sales. See Level-of-
Trade Memorandum from Robin Gray
and Richard Rimlinger to Laurie
Parkhill dated January 26, 1998.

4, Cost of Production and Constructed
Value

4.A. Cost-Test Methodology. On
January 8, 1998, the Court of Appeals
for the Federal Circuit issued a decision
in CEMEX v. United States, 133 F.3d
897 (CAFC 1998) (CEMEX). In that case,
based on the pre-URAA version of the
Act, the Court discussed the
appropriateness of using CV as the basis
for foreign market value when the
Department finds home-market sales to
be outside the “ordinary course of
trade.” The URAA amended the
definition of sales outside the “ordinary
course of trade” to include sales below
cost. See section 771(15) of the Act. In
our preliminary results, we invited
parties to comment on this issue and
various parties have provided
comments.

Comment 1: Torrington argues that
the Department should attempt to match
U.S. sales to comparison-market sales of
similar models before resorting to CV
when comparison-market sales of
identical models are excluded from the
home-market sales database because
they failed the cost test. Torrington
asserts that the CAFC’s decision in
CEMEX requires the Department to do
this whenever comparison-market sales
of identical models are outside the
ordinary course of trade or otherwise do
not exist. Koyo does not disagree with
the position stated by Torrington
regarding the impact of the CEMEX
decision.

NSK argues that the CEMEX decision
does not provide a basis for the
Department to change its practice of
resorting to CV when comparison-
market sales of identical models are
excluded from the home-market sales
database because they failed the cost
test. NSK contends that Federal-Mogul
Corp. v. United States, 918 F. Supp. 386,
396-397 (CIT 1996) (Federal-Mogul 1),
supports this methodology. NSK asserts
that, in CEMEX, the CAFC was faced
with sales that were outside the
ordinary course of trade under the
statute as it existed prior to its
amendment pursuant to the URAA. NSK
explains that, under the pre-URAA law,
below-cost sales were not considered
outside the ordinary course of trade.

NSK argues that it is incumbent upon
the Department to demonstrate how the
URAA amendments require a change in
the practice endorsed by Federal-Mogul
1. NSK contends that the statute, at
section 773(b), provides that the
Department shall base normal value
upon CV when all sales of the foreign
like product are excluded because they
have failed the below-cost test. NSK also
asserts that the SAA supports this
interpretation by indicating that the
only change from the Department’s
practice prior to the URAA was to
eliminate the ten-percent floor for using
above-cost sales of a particular model
and that, to the extent that the
Department perceives any conflict
between sections 773(b)(1) and 771(15),
the express language of the former must
control the general language of the
latter. NSK contends further that the
SAA confirms that sales below cost are
a special, separate category of non-
ordinary-course-of-trade sales to which
CEMEX can not be applied.

NTN states that the CEMEX decision
should have no impact on the current
reviews because it did not address the
issue of below-cost sales. NTN asserts
further that the CAFC made no mention
of section 773(b)(1) of the Act which
requires the Department to use CV when
it has disregarded below-cost sales from
the calculation of normal value. In
conclusion, NTN contends that, based
on the aforementioned section of the
law, if all sales of identical merchandise
are found to have been sold below cost,
as is the case in the current reviews, no
sales of like product remain in the
ordinary course of trade and the
Department should base normal value
on CV.

SKF France, SKF Germany, and SKF
Italy contend that the Department
should adhere to the policy set forth in
the CEMEX decision and, as such,
should resort to finding similar
merchandise as a basis for determining
normal value rather than CV in
instances where normal value can not
be based on identical merchandise in
the home market.

Department’s Position: The
Department has reconsidered its
practice as a result of the CEMEX
decision and has determined that it
would be inappropriate to resort
directly to CV as the basis for normal
value if the Department finds sales of
the most similar merchandise to be
outside the “ordinary course of trade.”
Instead, the Department will use sales of
other similar merchandise, if such sales
exist. The Department will use CV as
the basis for normal value only when
there are no above-cost sales of a foreign

like product that are otherwise suitable
for comparison.

In response to NSK’s comments, the
Court stated in CEMEX that “[t]he
language of the statute requires
Commerce to base foreign market value
on nonidentical but similar
merchandise * * *, rather than
constructed value when sales of
identical merchandise have been found
to be outside the ordinary course of
trade.” See CEMEX at 904. There was no
cost test in CEMEX and CEMEX was
under the pre-URAA statute. However,
under the URAA, below-cost sales in
substantial quantities and within an
extended period of time are outside the
ordinary course of trade and we
disregard them from consideration.
Therefore, in order to be consistent with
CEMEX for these final results, when
making comparisons in accordance with
section 771(16) of the Act, we
considered all products sold in the
home market that were comparable to
merchandise within the scope of each
order and which were sold in the
ordinary course of trade for purposes of
determining appropriate product
comparisons to U.S. sales. Where there
were no sales of identical merchandise
in the home market made in the
ordinary course of trade to compare to
U.S. sales, we compared U.S. sales to
sales of the most similar foreign like
product made in the ordinary course of
trade. Only where there where no sales
of foreign like product in the ordinary
course of trade did we resort to CV.

Comment 2: Barden argues that the
Department does not have the authority
to conduct a sales-below-cost test with
respect to Barden because the
Department can not use the results of a
prior below-cost investigation which the
Department has acknowledged was
unlawful to conclude that it has
“reasonable grounds to believe or
suspect” that sales in the home market
have been made below COP in these
reviews. As such, Barden requests that
the Department restore all disregarded
home-market sales and recalculate the
margin accordingly.

Torrington disagrees with Barden and
asserts that the Department acted
correctly by using COP data Barden
submitted both to test whether home-
market sales were above COP and to
calculate profit for CV on the basis of
above-cost sales. Torrington claims
further that the Department is entitled to
use COP data voluntarily placed on the
record and, therefore, a respondent may
not submit data voluntarily and then
insist that the Department can not use
it. Torrington claims that Barden does
not argue that its COP data can not be
used because it is in error, unreliable, or
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incomplete. As such, the petitioner
believes that section 773(b) of the Act
authorizes the Department to consider
and use the COP data submitted, both to
test home-market prices and to calculate
CV profit.

Department’s Position: We have
reconsidered the original decision to
initiate a below-cost investigation for
Barden in this review. In FAG (U.K.)
Ltd. v. United States, Consol. Court No.
97-01-00063-SI (FAG-U.K.), reviewing
the results of AFBs 5, the Department
has acknowledged that, “prior to
conducting the test, Commerce had no
reasonable belief that Barden’s ball
bearings were sold at below cost.”
Therefore, we conceded that we had
applied the below-cost test to Barden in
the 1993-1994 administrative review
unlawfully, and, accordingly, we have
requested a partial remand to rescind
the COP investigation for that POR.
Since our initiation of cost
investigations in subsequent reviews
were based on the results of our below-
cost test in the 1993-1994
administrative reviews, we have
concluded that our initiation of cost
investigations in the current
administrative reviews was unjustified.
However, since the petitioner was
precluded from filing cost allegations
prior to the 120-day deadline due to our
earlier decision to initiate these cost
investigations, we allowed the
petitioner to file cost allegations after
our normal deadline. See the
Department’s letter dated April 2, 1998.
We have now accepted Torrington’s
April 13, 1998 cost allegation and have
performed a below-cost test of Barden’s
home-market sales for these final
results. See Cost-Allegation
Memorandum, dated May 1, 1998.

Comment 3: SKF France argues that
the Department conducted a below-cost
test of home-market sales for its SPB
transactions improperly. SKF France
notes that the Department has never
initiated a test of sales below cost for
SPBs. SKF France also contends that the
Department should not use its reported
costs in the calculation of profit for CV.
SKF France contends that the data
should only be used to test its reported
variable costs of manufacture.

Torrington counters that the
Department should continue to use SKF
France’s reported cost data. The
petitioner states that the CIT has
affirmed the Department’s authority
under the statute to consider and use
submitted cost data both to test home-
market prices and to calculate CV profit,
citing NSK Ltd. v. United States, 969 F.
Supp. 34 (1997).

Department’s Position: We agree with
SKF France that we were incorrect in

conducting a test to determine whether
it made home-market sales of SPBs
below COP. We stated in FAG U.K. (see
our response to Comment 2 above) that
it is improper to examine whether sales
are being made below COP unless we
have received an allegation to
substantiate such an examination or
have disregarded below-cost sales in the
most recent segment of the proceeding.
Since we did not receive such an
allegation in this review and have not
disregarded below-cost sales in prior
reviews, we have not conducted a
below-cost test of SKF France’s sales of
home-market SPBs for these final
results. We disagree with SKF France,
however, that we should not use
reported costs to determine profit for
CV. Although we have flexibility to use
alternate methods to determine profit
for CV, our stated preference is to
calculate profit on the sales of the
foreign like product. Therefore, since
SKF France submitted such data
voluntarily, we have continued to use
SKF France’s reported costs for the
calculation of CV profit of SPBs for
these final results.

4.B. Profit for Constructed Value.
Subparagraph (A) of section 773(e)(2) of
the Act sets forth the preferred method
for determining the amount of profit to
be included in CV, and subparagraph
(B) of the same section sets forth three
alternative CV-profit calculation
methods for use when the actual data
are not available with respect to the
amounts described in subparagraph (A).
For all respondents, except Torrington
Nadellager, in the preliminary results of
these administrative reviews we
calculated CV profit in accordance with
the preferred method set forth under
section 773(e)(2)(A) of the Act. For
Torrington Nadellager, we calculated
CV profit using the alternative
methodology set forth under section
773(e)(2)(B)(iii).

Comment 1: FAG Italy and Barden
argue that the Department has not
calculated CV profit as required by
section 773(e)(2)(A) of the Act since the
actual calculations encompass multiple
foreign like products, i.e., all AFB
models within the order-specific subject
merchandise that were reported in the
foreign-market sales databases as
potential matches to U.S. sales. The
respondents assert that, if the
Department is going to calculate CV
profit based on multiple foreign like
products, it must perform the
calculation in accordance with one of
the three alternative methodologies set
forth in section 773(e)(2)(B) of the Act.

The respondents assert that section
773(e)(2)(B)(i) of the Act provides for a
CV-profit calculation methodology that

is, for the most part, similar to the one
the Department used. However, the
respondents claim that, unlike the
Department’s methodology, section
773(e)(2)(B)(i) does not specifically limit
the calculation of CV profit to sales in
the ordinary course of trade. The
respondents suggest that, since sections
773(e)(2)(A) and (2)(B)(ii) of the Act
contain specific language to limit the
CV-profit calculation to sales in the
ordinary course of trade, the Department
should interpret the lack of specificity
under section (2)(b)(i) as not requiring
such a limitation. As support for this
position, the respondents cite to The Ad
Hoc Committee of AZ-NM-TX-FL
Producers of Gray Portland Cement v.
United States, 12 F.3d 398, 401 (CAFC
1994) (Portland Cement), in which the
Court stated that ““(w)here Congress has
included specific language in one
section of the statute but has omitted it
from another, related section of the
same Act, it is generally assumed that
Congress intended the omission.”

Torrington asserts that the
Department has calculated CV profit in
accordance with section 773(e)(2)(A) of
the Act. Torrington contends that it is
not necessary therefore to use one of the
alternative CV-profit calculation
methodologies as suggested by the
respondents.

Department’s Position: We agree with
Torrington. As we stated in AFBs 7 at
54062, we believe that an aggregate
calculation that encompasses all foreign
like products under consideration for
normal value represents a reasonable
interpretation of section 773(e)(2)(A) of
the Act. Moreover, we believe that, in
applying the preferred method for
computing CV profit under section
773(e)(2)(A) of the Act, the use of
aggregate data results in a reasonable
and practical measure of profit that we
can apply consistently in each case. By
contrast, a method based on varied
groupings of foreign like products, each
defined by a minimum set of matching
criteria shared with a particular model
of the subject merchandise, would add
an additional layer of complexity and
uncertainty to antidumping duty
proceedings without necessarily
generating more accurate results. It
would also make the statutorily
preferred CV-profit method inapplicable
to most cases involving CV. See the
preamble to our new regulations at
section 351.405.

As noted above, we believe that our
calculation of CV profit is in accordance
with section 773(e)(2)(A) of the Act and,
therefore, we disagree with respondents’
assertion that our methodology for
calculating CV profit is most similar to
the first alternative methodology
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described under section 773(e)(2)(B)(i)
of the Act. However, we agree with the
respondents’ assertion that we should
interpret the lack of a specific reference
to sales in the ordinary course of trade
under section 773(e)(2)(B)(i) of the Act
as requiring that we not limit the CV-
profit calculation under this method to
sales in the ordinary course of trade. We
addressed this issue in the preamble of
our new regulations (see section
351.405), stating that, ““‘(w)ith respect to
the other alternative profit methods
authorized by section 773(¢e)(2)(B), the
Department believes that the absence of
any ordinary course of trade restrictions
under the first alternative (subsection
(i) is a clear indication that the
Department normally should calculate
profit under this method on the basis of
all home-market sales, without regard to
whether such sales were made at below-
cost prices.” Therefore, for these final
results we have used all sales under
consideration for normal value and in
the ordinary course of trade as the basis
for calculating CV profit.

Comment 2: NSK argues that the
Department must calculate CV profit on
a model-specific or family-specific
basis. Acknowledging that in prior
segments of these proceedings the
Department rejected arguments in
support of such a methodology, NSK
suggests that the issue be revisited in
light of the recent CAFC decision in
CEMEX. NSK suggests that the
Department’s calculation of CV profit
based on the aggregation of data that
encompasses all foreign like products
under consideration for normal value is
unlawful in light of the statutory
requirement that the calculation of CV
profit be limited to actual amounts for
a “foreign like product” (NSK claims
that a foreign like product as defined by
section 771(16) of the Act is a category
of merchandise that is narrower than the
pre-URAA class-or-kind definition). In
conclusion, NSK suggests that its
proposed methodology for the
calculation of CV profit would improve
the accuracy of the margin calculations
by more closely approximating price-to-
price comparisons.

Torrington disagrees with NSK and
asserts that the justification the
Department provided for using this
methodology in the last segment of
these proceedings is still valid.
Torrington suggests that the
Department’s interpretation of section
773(e)(2)(A) is reasonable on the basis
that the law did not specify how the
term “‘foreign like product” is to be
applied in the context of calculating CV
profit. Torrington contends that there is
no reason that the term ““foreign like
product’” can not have different

applications for different purposes in
the same statute. Noting that section
773(e)(2)(A) of the Act is the preferred
method for calculating profit,
Torrington asserts that NSK’s narrow
reading of the statute would render the
“preferred”” method useless in most
situations involving CV. Furthermore,
Torrington asserts that the Department
could never apply the alternative CV-
profit calculation methodology in
section 773(e)(2)(B)(ii) of the Act if it
were to adopt NSK’s reading of the
statute. Finally, Torrington argues that
NSK’s reliance on the Court’s decision
in CEMEX is misplaced because the
decision dealt with a different issue.

Department’s Position: We disagree
with NSK for the reasons we stated in
AFBs 7 at 54062 and our response above
to Comment 1 of this section. Therefore,
we have not changed our CV-profit
calculation methodology for the final
results of these reviews. Regarding
NSK’s assertion that we should re-
examine the issue in light of the CAFC’s
recent decision in CEMEX, we agree
with Torrington that NSK’s reliance on
that decision is misplaced. The Court’s
decision in CEMEX dealt with how to
determine foreign market value when
there were home-market sales which
were outside the ordinary course of
trade. See our response to Comment 1
of section 4.A. above.

Comment 3: SNFA U.K. argues that,
using its ten-transaction home-market
sales listing to calculate CV profit is
improper (the ten transactions comprise
sales of models that are potential
identical or similar matches to those
models of subject merchandise sold to
the United States during the POR).
SNFA U.K. claims that the ten
transactions account for a small
percentage of its total home-market sales
of BBs during the POR. The respondent
asserts that relying on this limited
reporting to calculate profit for CV does
not yield a fair and representative result
and ignores the economic reality of
SNFA U.K.’s actual overall profit
experience. The respondent asserts
further that the average profit for one
bearing model drives the profit rate for
the entire limited database. SNFA U.K.
argues that such a result is contrary to
the Department’s policy, noting that the
Department stated in the preamble to its
new regulations at section 351.405 that
“the sales used as the basis for CV profit
should not lead to irrational and
unrepresentative results.”

SNFA U.K. asserts that, in recent
cases, the Department has resorted to
more accurate data submitted on the
record. SNFA U.K. cites Certain
Stainless Steel Wire Rods From France:
Final Results of Administrative Review,

62 FR 7206 (February 18, 1997) (Certain
Stainless Steel Wire Rods), and Certain
Hot-Rolled Lead and Bismuth Carbon
Steel Products from the United
Kingdom: Final Results of Antidumping
Administrative Review, 61 FR 56514 at
56514 (November 1, 1996) (Lead and
Bismuth Carbon Steel Products) to
support its argument.

SNFA U.K. contends that the CIT and
CAFC have rejected the use of data that
leads to clearly anomalous and
unrepresentative results. To support
this, SNFA U.K. cites CEMEX, at 901,
stating that the Court upheld the
Department’s exclusion of certain sales
in the calculation of CV profit because
the (much lower) profit level of these
sales indicated that they were distortive
and outside the ordinary course of trade.
SNFA U.K. asserts that what is most
important is that the Court stated that
“these sales represent a minuscule
percentage of CEMEX’s total sales of
cement, a fact that indicates that they
were not in the ordinary course of
trade” (id). SNFA U.K. also cites
Fabrigue de fer de Charleroi S.A. v.
United States, et al., 1998 CIT Lexis 53,
Slip Op. 98-4 (CIT 1998) (Fabrique), in
which the Court directed that unusually
high-priced sales be excluded from the
calculation of CV profit where the sales
were “‘but a fraction of sales”” made in
the home market and led to
unrepresentative results. (Id. at * 13.)

Finally, SNFA U.K. argues that
section 771(16)(A) of the Act defines
“foreign like product” as “‘subject
merchandise and other merchandise
which is identical in physical
characteristics with * * * that [subject]
merchandise” (emphasis added). Citing
section 771(25) of the Act, SNFA U.K.
continues that subject merchandise is in
turn defined as “‘the class or kind of
merchandise that is within the scope of
an investigation.” SNFA U.K. asserts
that the Department’s June 20, 1997,
AFBs questionnaire (at Appendix 1-7)
supports this definition and contends
that the Department itself has held in
other cases that “(f)or purposes of
calculating CV and CEP profit, we
interpret the term ““foreign like product”
to be inclusive of all merchandise sold
in the home market which is in the
same general class or kind or
merchandise as that under
consideration,” citing Final
Determination of Sales at Less than Fair
Value: Large Newspaper Printing
Presses and Components Thereof,
Whether Assembled or Unassembled,
from Japan, 61 FR 38139, 38145-38147
(July 23, 1996).

SNFA U.K. requests that the
Department use the profit rate that it
calculated and submitted in its
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guestionnaire response which is based
on audited financial data for home-
market sales of subject merchandise.
SNFA U.K. contends that its profit
calculation is supported under section
773(e)(2)(A) of the Act.

Torrington argues that the fact that the
home-market transactions used to
calculate CV profit involve sales of high-
tech merchandise does not render the
profit unrepresentative but, rather, duly
reflects the nature of SNFA U.K. as a
producer of high-tech bearings.
Torrington points out that, in AFBs 6 at
2114, the Department rejected a similar
argument by FAG Germany and FAG
Italy on the basis that nothing in the
statute or SAA required the Department
either to identify bearings with
equivalent commercial values or to limit
the profit levels observed on home-
market sales. Therefore, Torrington
concludes, the Department should not
modify its calculation of CV profit in
this case.

Department’s Position: We agree with
Torrington and, consistent with our
practice in these proceedings, have
continued to calculate CV profit using
all foreign-like products under
consideration for normal value, which is
in accordance with the preferred
methodology set forth under section
773(e)(2)(A) of the Act. See our response
to Comment 1 of this section.

First, we do not find the respondent’s
submitted profit information to be an
appropriate basis for determining CV
profit. Although the respondent
calculated and reported an alternative
profit rate in its questionnaire response,
it did not explain why it was providing
this information at the time of
submission or at any time during which
additional factual information could
reasonably be sought. It was not until
the submission of its case brief that
SNFA U.K. took issue with our usual
practice for calculating CV profit and
proposed using its alternative profit
rate. By waiting until this late date in
these reviews to claim that we should
use SNFA U.K.’s alternative data, SNFA
U.K. precluded our ability to seek
additional information about its claimed
profit rate. In particular, we did not
have an opportunity to obtain necessary
record evidence to establish the
accuracy of the alternative profit rate
(e.g., a reconciliation of the alternative
profit rate with SNFA U.K.”’s audited
financial statements). Because we did
not have an opportunity to obtain
necessary record evidence regarding
SNFA U.K.’s alternative profit rate, we
can not consider using this information.

Furthermore, we disagree with SNFA
U.K. that our CV-profit calculation is
improper. In support of its argument,

SNFA U.K. cites to the preamble of our
new regulations where we stated that
“the sales used as the basis for CV profit
should not lead to irrational and
unrepresentative results.”” See preamble
at section 351.405. This is an accurate
statement of our policy, even before the
adoption of these regulations. However,
in deciding whether certain sales used
as the basis for CV profit lead to
irrational and unrepresentative results,
we must consider the specific facts and
circumstances surrounding the
transactions. Furthermore, this is an
issue that must be examined on a case-
by-case basis, and the burden of
showing that certain profits earned are
“abnormal,” or otherwise unusable as
the basis for CV profit, rests with the
party making the claim. See preamble at
section 351.405. Proof that the profits a
respondent earned on specific sales are
abnormal will depend on a number of
factors. These factors include the type of
merchandise under investigation or
review and the normal business
practices of the respondent and of the
industry in which the merchandise is
sold. In this respect, SNFA U.K. argues
that it reported a few home-market sales
which consist of some specialty, high-
priced bearings that are rarely sold in
the home market, but SNFA U.K. has
not claimed that certain transactions in
the home-market sales listing are
outside the ordinary course of trade.
Based on our analysis of the home-
market sales listing and other
information on the record, it appears
that all of the reported models have a
relatively high profit margin and that
these high-profit home-market sales
(reported by SNFA U.K. as potential
identical or similar matches to those
models of subject merchandise sold to
the United States during the POR) meet
the requirements for calculating CV
profit in accordance with the preferred
methodology set forth under section
773(e)(2)(A) of the Act.

In the respective final determinations
for Certain Stainless Steel Wire Rods
and Lead and Bismuth Carbon Steel
Products, we acknowledged that, in the
respective preliminary results, we had
erred in each case by calculating the
profit ratio multiplied by COP to derive
CV profit. Initially, we calculated the
profit ratio by computing a profit
percentage for each home-market sales
transaction and then weight-averaged
the percentages by quantity. We later
revised our calculation to derive the
profit ratio by dividing total home-
market profit by total home-market costs
which is consistent with our normal
methodology. However, this
recalculation was not a result of too few

home-market sales transactions or, as
suggested by respondents, a ‘“micro-
calculation” which caused serious
distortion in the profit rate. In fact, we
derived the profit ratio for SNFA U.K.

in the same way we derived the
corrected profit ratio in the cases cited
above by dividing the total home-market
profit by total home-market costs.

In CEMEX, the CAFC supported the
Department’s decision to exclude
certain types of cement sold in the home
market from the margin calculations
because there was substantial evidence
on the record to support that the sales
were outside the ordinary course of
trade. The substantial evidence upon
which we relied was that (1) the sales
represented a minuscule percentage of
total home-market sales, (2) shipping
arrangements departed significantly
from the standard industry practice in
the home market which resulted in a
significantly low profit margin, and (3)
the sales were of a promotional quality
which differentiated them from other
products. See CEMEX at 133 F.3d at
901. With respect to SNFA U.K., again,
the respondent did not provide
substantial evidence on the record for
the Department to determine whether
sales of any of the models that SNFA
U.K. claims were designed for special
use were outside the ordinary course of
trade. Furthermore, sales of these
specially designed bearings do not
represent a minuscule percentage of the
total home-market sales reported in
SNFA U.K.’s sales listing. In fact, these
so-called specialty bearings account for
most of SNFA U.K.’s reported home-
market sales. At any rate, the simple fact
that these products represent a small
portion of total home-market sales alone
does not render the sales outside the
ordinary course of trade. In CEMEX, the
Court cited Murata Mfg. Co. v. United
States, 820 F. Supp. 603, 607 (CIT
1993), and stated that the Department
must evaluate not just ““one factor taken
in isolation but rather * * * all the
circumstances particular to the sales in
question.” Here, after evaluating all the
circumstances particular to the sales in
question, we do not find that the
transactions are outside the ordinary
course of trade.

Finally, we do not find SNFA U.K’s
reliance on Fabrique persuasive. While
in Fabrique the CIT found that the
inclusion of profit on certain home-
market sales for the calculation of CV
profit extrapolated the average profit
“out of realistic and rational
proportion” (Fabrique at *16), we
believe the facts of that case differ
significantly from the present case. In
Fabrique, the CV-profit calculation was
affected by home-market sales of *‘Z-
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type product,” a type of merchandise
that the respondent did not sell in the
United States. Id. at * 3—4. In the
present case, SNFA U.K. is objecting to
the inclusion in the CV-profit
calculation of the home-market sales of
merchandise it reported as potential
identical or similar to matches to
merchandise it sold in the United
States. For this reason, we do not find
Fabrique to be persuasive.

We note that the cases SNFA U.K.
cites are pre-URRA cases in which profit
was required to be calculated on the
general class or kind of merchandise
sold in the country of exportation.
Under the new law, we are directed to
calculate, where possible, profit in
connection with the production and sale
of the foreign like product made in the
ordinary course of trade. In other new-
law cases, we have interpreted this to
mean the specific products reported for
use as normal value for purposes of the
CV-profit calculation. We discussed this
in AFBs 7 at 54062 and in our response
to Comment 1 of this section. Therefore,
our calculation of SNFA U.K.’s profit
based on its reported sales is consistent
with our past practice. Since SNFA U.K.
has not demonstrated that its high-profit
sales were outside the ordinary course
of trade, we have continued to use them
in our profit calculation for CV.

Comment 4: Barden argues that, in the
absence of a valid sales-below-cost
investigation (see Comment 2 of Section
4.A. above), the Department should
deem all of its home-market sales as
sold in the ordinary course of trade and,
therefore, use all of the transactions to
calculate CV profit.

Torrington disagrees with the Barden.
Torrington contends that the
Department was correct to eliminate
sales below cost from the home-market
sales database before calculating CV
profit.

Department’s Position: As we noted in
our response to Comment 2 of Section
4.A. above, for the current segment of
the proceedings we believe that we are
justified in performing a sales-below-
cost examination of Barden'’s reported
home-market sales. Therefore, for the
final results of reviews, in calculating
the Barden’s CV profit, we have
continued to eliminate home-market
sales that we disregarded because they
were sold at below-cost prices and thus,
not in the ordinary course of trade. This
CV-profit calculation methodology is in
accordance with the preferred method
set forth under section 773(e)(2)(A) of
the Act.

Comment 5: Citing to the CAFC’s
ruling in CEMEX, Barden argues that
sales with abnormally high profits, or
sales in small quantities, must be

excluded from the calculation of CV
profit on the basis that such transactions
are outside the ordinary course of trade.
Barden notes that the CAFC upheld the
Department’s decision to exclude from
the calculation of CV profit two types of
cement products on the basis that the
“profit margin on these types was
significantly lower than * * * profits
on other cement types,” citing CEMEX
at 901. Regarding sales in small
quantities, Barden asserts that in
CEMEX and in the CIT’s ruling in
Mantex v. United States, 841 F. Supp.
1290, 1307-08 (CIT 1993) (Mantex), the
courts observed that a low volume of
sales of certain products being
examined demonstrates that such
transactions are outside the ordinary
course of trade.

In light of the above court rulings,
Barden suggests that for the final results
the Department perform a special
analysis of profit and sales volume of
transactions in the home-market
database to determine whether certain
sales fall outside a mean profit/quantity
amount and thus outside the ordinary
course of trade.

Torrington does not agree with
Barden’s argument that high-profit sales
should be excluded from the calculation
of CV profit. Torrington notes that, in
AFBs 7 at 54065, the Department
rejected similar arguments in which the
respondents claimed that section
773(a)(1)(B) of the Act and the
Department’s new regulations at
351.102(b) require that sales with
abnormally high profits be treated as
outside the ordinary course of trade.
Torrington asserts that the ruling in
CEMEX is different from the issue at
hand here because the Department
found “‘unique or unusual
characteristics,” apart from differences
in profit margins, which rendered the
sales outside the ordinary course of
trade. Torrington contends that, since
there is no such evidence in this case,
no modification should be made for the
final results.

Department’s Position: We disagree
with Barden. First, we believe that the
circumstances surrounding the CAFC’s
ruling in CEMEX are different from the
circumstances here. As Torrington
notes, in CEMEX we found “unique or
unusual characteristics,” apart from
differences in profit margins, that
rendered the sales outside the ordinary
course of trade. These characteristics
include sales in a niche market and
shipping arrangements that differ
significantly from standard industry
practice. Here, we find that there is not
substantial evidence on the record to
justify such a determination.

Rather than supporting its argument
by citing to record evidence or
presenting an analysis based on its
reported home-market sales, Barden
merely claims that sales with
abnormally high profits or sales in small
guantities should be found to be outside
the ordinary course of trade. Barden
attempts to place the burden of
substantiating its arguments upon the
Department, suggesting that the
Department must develop special tests
regarding profit and sales volume on the
reported home-market sales transactions
in order to determine whether such
sales are outside the ordinary course of
trade. Implementing such a suggestion
would cause unnecessary delays in
these reviews and impose an
inappropriate burden upon the
Department. As we stated in the
preamble of the new regulations at
section 351.405 (page 27358), the
burden of showing that profits earned
on above-cost sales are abnormal (or
otherwise unusable as the basis for CV
profit) rests with the party making the
claim. If Barden wanted particular sales
to be disregarded in the calculation of
CV profit, it bore the burden of
providing substantial record evidence
and analysis to justify excluding those
sales. Barden has not met that burden.

We also disagree with Barden’s
assertion that the courts’ rulings in
CEMEX and Mantex support a
determination, here, that certain sales in
small quantities should be excluded
from the calculation of CV profit on the
basis that such transactions are outside
the ordinary course of trade. As noted
above, the burden of establishing that a
particular sale (or grouping of sales) is
outside the ordinary course of trade
rests on the party making the claim.
Barden has not provided evidence to
substantiate its claim that the sales in
guestion are outside the ordinary course
of trade.

Accordingly, we have not altered our
calculation of Barden’s CV profit for the
final results of these administrative
reviews.

4. C. Affiliated-Party Inputs.
Comment: The petitioner argues that the
Department should use the higher of
transfer price or actual costs for all NTN
affiliated-party inputs. Specifically, the
petitioner states that, pursuant to
section 773(f)(2) of the Act, the
Department should reject NTN’s transfer
values not meeting the arm’s-length test,
just as the Department did in AFBs 7 (at
54065). Torrington makes the additional
argument that, due to the circumstances
involved (see proprietary case brief
dated March 16, 1998), the Department
should apply facts available in
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accordance with the same methodology
used in seventh review.

NTN contends that the Department
should accept NTN’s reported transfer
prices for affiliated-party inputs because
they reflect market values accurately
and that use of facts available is not
appropriate. NTN states that it realizes
that sections 773(f)(2) and (3) of the Act
instruct the Department to disregard
certain affiliated-party transactions.
However, the respondent emphasizes
that these provisions do not apply to the
factual situation at hand. NTN claims
that there is no record evidence that its
affiliated-party input transactions did
not reflect arm’s-length prices.
Moreover, NTN argues that, even if a
company sells an input at less than its
cost of production, it does not follow
that the transfer price is not reflective of
a fair market price. NTN then argues
that section 773(f)(3) of the Act applies
only to “major inputs.” Thus, the
company believes that the Department’s
decision in the preliminary results is
incorrect because it applied the major-
input rule to minor inputs NTN
obtained from affiliates. NTN also states
that the Department made a ministerial
error in its preliminary results by
applying section 773(f)(3) of the Act to
services provided by affiliates. NTN
believes that the Department did not
intend to apply the major-input rule to
these transactions.

Department’s Position: We disagree
with NTN that we should accept in all
instances its reported transfer prices for
transactions between affiliates. Pursuant
to section 773(f)(3) of the Act, in the
case of a transaction between affiliated
persons involving the production of a
major input, the Department may
consider whether the amount
represented as the value of the major
input is less than its cost of production.
In addition, section 351.407 of the
Department’s new regulations states
that, for purposes of section 773(f)(3) of
the Act, the value of a major input
purchased from an affiliated person will
be based on the higher of: (1) the price
paid by the exporter or producer to the
affiliated person for the major input; (2)
the amount usually reflected in sales of
the major input in the market under
consideration; or (3) the cost to the
affiliated person of producing the major
input. We have relied upon this
methodology in past AFB reviews as
well as in other cases. See, e.g., AFBs 7
at 54065, AFBs 6 at 2117; Final Results
of Antidumping Duty Administrative
Review; Certain Corrosion-Resistant
Carbon Steel Flat Products and Certain
Cut-to-Length Carbon Steel Plate From
Canada, 62 FR 18449, 18457 (April 15,
1997).

In this case, in our COP questionnaire
we asked NTN to provide a list of the
major inputs it received from affiliated
parties which it used to produce the
merchandise under review. NTN
responded to the question by directing
us to several exhibits. These exhibits
listed the inputs NTN considered to be
major inputs and provided the
respective transfer prices and cost
information for the inputs. We
examined this information and
determined that in some instances the
company’s reported transfer prices were
less than their respective COP. As there
were no other market prices available in
most instances, we restated NTN’s COP
and CV in the instances where the
affiliated supplier’s COP for inputs used
to manufacture the merchandise under
review was higher than the transfer
price.

In this regard, we disagree with NTN’s
contention that we misapplied section
773(f)(3) of the Act. This section governs
the valuation of major inputs. NTN
provided information regarding the cost
of major inputs it used in manufacturing
the subject merchandise; it was
reasonable to rely upon the costs of
producing these inputs which NTN
provided. Therefore, the Department
applied section 773(f)(3) correctly for
purposes of determining COP and CV
for these final results.

Furthermore, we disagree with NTN’s
allegation that we applied the major-
input rule incorrectly, as described
above, to processes performed by
affiliates in the preliminary results. We
intended to apply the the major-input
rule to processes performed by affiliates
because section 773(f)(3) of the Act
directs us to examine the costs incurred
for transactions between affiliated
persons. These transactions may involve
either the purchase of materials,
subcontracted labor, or other services.

Finally, we did not find it necessary
to use facts available in applying the
major-input rule as we did in our
previous review of NTN (see AFBs 7 at
54065) and as suggested by the
petitioner for these reviews. NTN
provided the necessary information to
restate costs appropriately.

4.D. General, Selling, and
Administrative Expenses. Comment:
The petitioner contends that NTN did
not include in its calculation of COP
and CV the bonus payments it made to
its board of directors and auditors.
Torrington notes that, in the normal
course of business, NTN treats these
payments as direct reductions to the
company'’s retained earnings. However,
the petitioner believes NTN should
include these bonus payments in COP
and CV in the same manner as any other

current personnel expense. To adjust for
this omission, the petitioner first
suggests that the Department allocate
the omitted cost exclusively to the
merchandise under review. Second,
Torrington suggests that the Department
re-characterize all other reductions to
“retained earnings’” as current expenses
because NTN apparently uses “‘retained
earnings’” to pay current expenses.

NTN counters that it excluded the
bonuses distributed from retained
earnings from its COP and CV
calculations appropriately. NTN argues
that the Department has determined on
numerous occasions that these type of
bonuses are similar to dividend
payments and, accordingly, are not
production costs, citing Final Results of
Antidumping Duty Review of Tapered
Roller Bearings, Finished and
Unfinished, and Parts Thereof, from
Japan, 57 FR 4951, 4957 (February 11,
1992), and Final Results of
Antidumping Administrative Review of
Tapered Roller Bearings, Finished and
Unfinished, and Parts Thereof, from
Japan, 56 FR 41508 (August 21, 1991).
Furthermore, NTN argues that these
bonuses should not be considered as a
personnel expense because the
payments are not for contractual
remuneration, the disbursement is a
distribution from retained earnings, and
the company makes this distribution
when it deems it appropriate.

Department’s Position: We agree with
the petitioner that these bonus
payments which NTN distributed
through its retained earnings represent
compensation for services provided to
the company. Therefore, in accordance
with section 773(f)(1)(A) of the Act, we
believe that it is appropriate to include
these amounts in the calculation of COP
and CV. Moreover, including this type
of bonus payment in COP and CV is
consistent with our treatment of this
type of retained-earnings bonus
distributions in the Final Determination
of Sales at Less Than Fair Value; Static
Random Access Memory
Semiconductors From Taiwan, 63 FR
8909, 8921 (February 23, 1998). In that
proceeding, we determined that the
amounts distributed by the respondents
represented compensation for services
which the individual had provided the
companies. In the Final Determination
of Sales at Less Than Fair Value: Oil
Country Tubular Goods from Austria, 60
FR 33551, 33557 (June 28, 1995), and
the Final Results of Antidumping Duty
Administrative Review of Porcelain-on-
Steel Cookware from Mexico, 62 FR
25908, 25914 (May 12, 1997), we also
made similar determinations. In both
instances, we determined that the
respondents’ bonuses and profit-sharing
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distributions were forms of
compensation and not dividends.
Hence, we disagree with NTN’s
classification of these payments as
dividends and its claim that the
inclusion of these amounts in COP and
CV contradicts our normal practice. We
have revisited this issue in more recent
cases and, based on a more thorough
analysis, revised the position that we
took in the TRBs decisions NTN cited.

As to the petitioner’s suggestion that
this bonus distribution only relates to
the production of subject merchandise,
we disagree. We found that this
distribution relates to the administrative
activities of the company as a whole and
should be treated as such because it is
not specific to the manufacture, design
or sale of the product under review. We
also disagree with petitioner’s
suggestion that it is necessary to include
all other reductions made to “‘retained
earnings” in the calculation of COP and
CV. We reviewed the information on the
record and found no evidence to suggest
that NTN’s other retained-earning
distributions related to current expenses
of the company. As for revising NTN’s
reported costs, we reviewed the
information on the record and noted
that the excluded amount is
insignificant in this instance; inclusion
of this bonus in the calculation of the
dumping margins would have a
minuscule effect on the final margin
calculations. Therefore, while our
policy is to include such amounts in our
calculations because it has no effect on
the final margins, for these final results,
we have not included the bonus
payments that NTN distributed from its
retained earnings to its board of
directors and auditors.

4.E. Cost Variances. Comment: The
petitioner argues that the Department
should restate NTN'’s reported cost
variance to conform with variances
reported in the company’s normal books
and records. The petitioner alleges that
NTN is manipulating its reported COP
and CV because it calculated its
reported variances inconsistently.
According to the petitioner, NTN
calculated some of its models’ variances
based on product-specific costs while
others were based on general plant-wide
costs. Torrington asserts that the
Department’s acceptance of
respondent’s different calculation
methods allows respondent too much
potential for cost manipulation. Thus,
petitioner suggests that the Department
rely on the variances NTN calculated in
the normal course of business.

NTN does not object to the
Department’s use of the company’s
variances calculated in the normal
course of business. However, NTN

points out that it only recalculated its
submitted variances to conform
voluntarily with previous Departmental
decisions on this issue. Consequently,
NTN does not believe that a revision of
its reported COP and CV is necessary.

Department’s Position: We disagree
with the petitioner that the variances
NTN used in the calculation of COP and
CV distort model-specific costs. In AFBs
4 at 10928, the Department determined
that NTN’s application of a plant-wide
variance shifted costs unreasonably
between products. Moreover, the
Department found that the cost-
accounting system the company used in
the ordinary course of business
maintained the necessary data to
calculate more specific variances. Since
completion of that administrative
review, we have required NTN to
compute its reported variances on the
more specific basis when calculating
COP and CV. For the instant reviews,
we found NTN’s more-specific variance
computations reasonable because they
allocate costs to products under review
accurately. We also found that NTN
only applied plant-wide variances to
those models that it manufactured in
facilities dedicated to producing only a
single product type. If a facility
produced more than one product type,
NTN calculated and applied product-
specific variances. At verification, we
reviewed and tested NTN’s method of
calculating its product-specific
variances (see Memorandum from Stan
Bowen to Chris Marsh, pages 14, 15, 16,
and related cost-verification exhibits
(January 30, 1998)). The following is a
summary of the verification steps we
performed: (1) we reconciled NTN’s
submitted variances to source
accounting records; (2) we confirmed
that NTN calculated the submitted
variances in the same manner as the
variance calculated in the normal course
of business; (3) we reconciled NTN'’s
product-specific variances to respective
plant-wide variances used in the normal
course of business; (4) we confirmed
that NTN grouped physically similar
models when calculating its product-
specific variances; and (5) we confirmed
that NTN used the same method of
calculating its various product-specific
variances consistently. Our testing and
review noted no exceptions. Therefore,
for these final results, we have accepted
NTN’s product-specific variances and
used them to calculate NTN’s COP and
Cv.

5. Further Manufacturing

Comment: NSK-RHP argues that the
Department erred when it did not apply
the “special rule” for NSK-RHP’s
further-manufactured merchandise.

NSK-RHP asserts that the Department
erred when it used its traditional value-
added methodology based on
respondent’s Section E data. NSK-RHP
maintains that the weighted-average
entered value of merchandise subject to
further manufacturing is less than 35
percent of the net selling price to its
unaffiliated U.S. customer; thus, it
contends, these sales qualify for the
special rule. NSK—-RHP asserts further
that there is a sufficient quantity of U.S.
sales of finished bearings to provide a
reasonable basis for comparison.

Torrington responds that the
Department’s rejection of the special
rule was a proper exercise of its
discretion. Torrington argues that the
Department retains the authority to both
employ and excuse Section E data as the
basis of its further-manufacturing
analysis. The Department need not
modify the preliminary results with
regard to the further-manufactured
products, Torrington maintains, since
calculating the value added clearly did
not impose an added burden upon the
Department.

Department’s Position: We agree with
the petitioner. As we stated in our new
regulations, the special rule for further
manufacturing exists in order to reduce
the Department’s administrative burden.
62 FR at 27353. See, also, section 772(e)
of the Act, which provides that the
Department need only apply the special
rule where it determines that the use of
such alternative calculation
methodologies is appropriate. We retain
the authority to refrain from applying
the special rule in those situations
where the value added, while large, is
simple to calculate. I1d. Respondent
submitted Section E data in its
guestionnaire and supplemental
responses. We acted within our
discretion by employing this data to
calculate the U.S. value added, as the
calculation involves little more than the
subtraction of the value-added figures
which NSK-RHP provided. Thus, this
case does not present the complex data-
gathering and calculation burdens
contemplated by the special rule.

6. Packing and Movement Expenses

6.A. Repacking Expenses. Comment:
NSK and NSK-RHP argue that the
Department should deduct U.S.
repacking expenses as a movement
expense. Both respondents state that
U.S. repacking is an element of
warehousing and as such should be
classified like a warehousing expense
under section 772(c)(2)(A) of the Act of
1930. NSK and NSK-RHP also contend
that the Department’s reasoning as
expounded in AFBs 7 at 54067 is
flawed: the fact that respondents would
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not repack merchandise if they did not
have to in order to make a sale does not
make repacking expense a selling
expense. NSK and NSK—-RHP assert that
for the final results the Department
should deduct U.S. repacking as a
movement charge from CEP and exclude
U.S. repacking from the calculation of
CEP profit.

Torrington argues that the Department
should not treat U.S. repacking expense
as a movement expense. It asserts that
the Department’s existing position is
valid. Furthermore, Torrington asserts
that repackaging is a function of selling.
Moreover, Torrington believes that the
expense is incurred by reason of the
sale, which is the test for a direct selling
expense, and cites Torrington at 1050.
In Torrington’s view, the mere fact that
the above-named companies do not
retain sale-by-sale records does not
change this basic character of the
repacking. Accordingly, Torrington
concludes that the Department’s AFBs 7
determination remains valid.

Department’s Position: We disagree
with NSK and NSK-RHP. As NSK and
NSK-RHP note, section 772(c)(2)(A) of
the Act covers “‘transportation and other
expenses, including warehousing
expenses, incurred in bringing the
subject merchandise from the original
place of shipment in the exporting
country to the place of delivery in the
United States.” See SAA at 153. We do
not view repacking expenses as
movement expenses. The repacking of
subject merchandise in the United
States bears no relationship to moving
the merchandise from one point to
another. The fact that repacking is not
necessary to move merchandise is borne
out by the fact that the merchandise was
moved from the exporting country to the
United States prior to repacking. Rather,
we view repacking expenses as direct
selling expenses respondents incur on
behalf of certain sales which we deduct
pursuant to section 772(d)(1)(B) of the
statute, which directs us to reduce CEP
by “expenses that result from, and bear
a direct relationship to, the sale, such as
credit expenses, guarantees, and
warranties.”

We also disagree with NSK and NSK—
RHP’s characterization of repacking
expense as a warehousing expense. We
regard repacking expense as a direct
selling expense because it was
performed on individual products in
order to sell the merchandise to the
unaffiliated customer in the United
States. Warehousing expense, on the
other hand, is merely an expense
associated with storing the merchandise
in a location before or during the
movement process. As noted above,
repacking does not have to be performed

in order for merchandise to be moved
while warehousing may be required in
the movement process. Thus, we
conclude that U.S. repacking expense is
an expense associated with selling the
merchandise.

6.B. Inland Freight. Comment 1:
Torrington contends that the
Department should reject the home-
market inland-freight expenses which
SKF Italy, SKF France, SKF Sweden,
Barden, Koyo, FAG Italy, and NSK-RHP
reported because those expenses are
distortive since respondents failed to
account for modes of transportation or
distances shipped. Torrington asserts
that freight charges are likely to be
affected by the latter factors, noting that
respondents’ customers are located in
different parts of the domestic markets
and that in some situations sea transport
might have been necessary. Due to the
potential for distortion, Torrington
asserts that the respondents should have
employed a more specific per-unit
freight-cost calculation methodology.
Torrington states that, since the
Department’s dumping analysis is
transaction-specific and given that
variances in freight expenses may, in
part, be a function of distance, the
derivation of an average freight expense
using a factor based on total transport
expense and total transport weights or
total sales values provides over-stated
freight expenses in certain instances.
Torrington states further that
transaction-specific reporting is feasible,
as Torrington’s affiliate exporting from
Germany, Torrington Nadellager,
demonstrated.

SKF Italy, SKF France, and SKF
Sweden respond that the Department
has verified the accuracy of the expense
and weight components of their inland-
freight factors in these and earlier
reviews and found those factors to be a
reasonable reflection of SKF’s freight
expenses. The respondents assert that
the Department has broad discretion
under the post-URAA statute to employ
the allocation of expenses when
transaction-specific reporting is not
feasible, provided such allocation does
not cause inaccuracies or distortions.
SKF Italy, SKF France, and SKF Sweden
contend that the fact that transaction-
specific reporting may be feasible for
Torrington Nadellager is irrelevant to a
determination of whether such reporting
is feasible for other respondents.
Therefore, SKF Italy, SKF France, and
SKF Sweden state, the Department
should continue to accept their reported
home-market inland-freight expenses.

Barden argues that Torrington has not
demonstrated sufficiently that Barden’s
methodology is in fact distortive.
Barden claims that it is unable to report

freight amounts on a shipment-specific
basis from its records and that the
Department has verified this on three
separate occasions, most recently in
these reviews. Barden argues further
that the record demonstrates that it
ships a significant amount of bearings in
the home market using the regular
postal service. Barden asserts that all
postal rates are dependent upon weight,
not distance, in England.

In rebuttal, Koyo states that, as it
reported in its response, its home-
market freight expenses are not incurred
on a distance (or weight or volume)
basis. Koyo argues that the methodology
which it has used in prior reviews
reflects Koyo’s experience of shipping to
hundreds of customer locations from
various Koyo warehouses and plants
throughout its home market. In
summary, Koyo argues that Torrington’s
argument regarding its home-market
freight expenses should be rejected and
that Koyo’s freight adjustment should be
accepted as in all prior reviews.

FAG lItaly contends that the
Department should accept its reporting
methodology unless Torrington can
provide evidence of distortion. FAG
Italy asserts that, in accordance with the
questionnaire, it allocated freight
expenses on the basis incurred, i.e., by
weight, and contends that there is
nothing on the record to suggest that
freight charges are dependent upon
distance. Furthermore, FAG Italy notes
that in its supplemental questionnaire
response it stated that freight rates are
based upon weight of the merchandise
and do not vary significantly based
upon the customer’s destination.

NSK-RHP responds that it is unable,
and should not be required, to submit
freight charges on a transaction-specific
basis. NSK—RHP argues that it used
largely its own fleet of vehicles to ship
merchandise to home-market customers
and that it should not be forced to
maintain freight accounts in the manner
of Torrington’s foreign affiliate. NSK—
RHP asserts that the Department has
verified and accepted previously its
allocation of freight expense on the
basis of weight and, therefore, has
recognized that freight expenses are
often not incurred on a transaction-
specific basis.

Department’s Position: We disagree
with Torrington that respondents’
reported home-market inland-freight
expenses should be disallowed as
distortive. In the first instance,
Torrington’s argument about the
Department’s uses of a transaction-
specific analysis is not thoroughly
accurate. While we do initially examine
transaction-specific information on
home-market sales, ultimately we
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calculate a weighted-average home-
market price for comparison to U.S.
sales. The averaging of net home-market
prices has the effect of averaging the
components used to calculate those net
prices, including inland freight.
Therefore, the use of an allocated
expense would not necessarily result in
a distortion of home-market prices.
Respondents in different markets incur
freight charges on different bases and
frequently on more than one basis.
These factors generally make the
calculation of a transaction-specific
expense infeasible and no more
reasonable than the allocation
techniques respondents employed for
these reviews. We are satisfied that the
components of respondents’ reported
inland-freight expenses were reported
accurately and allocated reasonably for
the calculation of normal value.
Therefore, we have continued to use
these reported expenses in our final
results.

Comment 2: Torrington contends that,
because NTN calculated home-market
pre-sale inland-freight expenses based
upon sales values, the Department
should disallow this expense or, at the
minimum, apply the lowest per-unit
amount reported by any other Japanese
respondent as a facts-available solution.
Torrington states that determining this
expense based upon sales value is
unnecessary and yields distortive
results. Torrington states further that
Torrington Nadellager was able to make
allocations for this expense by invoice
and that other respondents should be
able to do the same.

NTN states that the Department
verified the reported movement
expenses and found them to be accurate
and, as such, it should use them for the
final results. In addition, NTN states
that Torrington’s argument regarding
Torrington Nadellager’s experience is
illogical. NTN states that the argument
completely ignores the fact that the
Department’s determination must be
based on the facts unique to NTN, citing
Ipsco. Inc. v. U.S., 899 F.2d 1192, 1197
(Fed. Cir. 1990).

Finally, NTN argues that the
Department’s decision in AFBs 7 must
apply here since there have been no
changes in law or fact which would
compel a different result in these
reviews.

Department’s Position: In these
reviews, we have accepted the
methodology NTN used in past reviews.
We did not find it to be distortive in
those reviews and do not find it
distortive here. See AFBs 7 at 54084.
Furthermore, we verified NTN’s
methodology for these reviews and
found it to be reasonable because NTN

explained that it can not calculate these
expenses on a transaction-specific basis
(see verification report dated January 22,
1998, at 8). Finally, one respondent’s
experience or recordkeeping system can
not be imposed on another respondent.
Therefore, we have accepted NTN’s
methodology for allocating freight
expenses in the present reviews.

Comment 3: Torrington asserts that
SKF Sweden might have overstated the
reported per-unit cost of inland freight
from warehouse to customer by
including freight revenue in the
numerator of the factor calculation.

SKF Sweden contends that it did not
overstate the reported per-unit cost of
inland freight from warehouse to
customer. SKF Sweden asserts that, in
order to calculate the total freight
expense to use as the numerator in the
freight-expense factor calculation, it
must sum freight expenses from two
separate freight accounts, freight
revenue (freight which SKF Sweden
initially incurred but later charged to
customers) and freight expenses. SKF
Sweden notes that it reported the actual
per-unit freight revenue it received from
its customers separately.

Department’s Position: We agree with
SKF Sweden that it did not overstate the
per-unit cost of inland freight from
warehouse to customer. The respondent
calculated the reported per-unit cost of
inland freight from warehouse to
customer by applying a freight factor to
the weight of each bearing shipped. SKF
Sweden’s invoice price includes an
amount for freight paid by its customers.
Therefore, to calculate the freight factor,
SKF Sweden added the amount of
freight it ultimately incurred on its own
account to the amount of freight it
initially incurred but later charged to
customers, and it divided the sum by
the corresponding weight of all bearings
shipped. Since SKF Sweden reported
the amount of freight revenue it
received separately in its response and
we added this revenue to the unit price,
we must take into account freight costs
SKF billed to its customers in
calculating the numerator of the freight-
factor calculation. This avoids
understating SKF Sweden’s total freight
costs. The AFBs 7 verification report for
SKF Sweden’s home-market sales
contains a detailed explanation of how
the respondent calculated this per-unit
adjustment. We have included a public
version of the report as an attachment to
our May 29, 1998, analysis
memorandum for the final results of this
administrative review for SKF Sweden.

6.C. Ocean and Air Freight. Comment
1: Torrington argues that the
Department should not have allowed
Koyo to aggregate and then allocate

ocean-and air-freight costs. Moreover,
the petitioner notes that Koyo made no
attempt to demonstrate that the failure
to report separate amounts for ocean-
and air-freight expenses did not distort
the reported freight costs. As such,
Torrington believes that the Department
should not accept Koyo’s position that
it does not maintain a database that
permits it to trace individual
transactions. In addition, Torrington
asserts that the Department should
reject Koyo’s reporting and recalculate a
separate air-freight factor.

Koyo states that nothing in its
recordkeeping or data-reporting
methodologies has changed from
previous reviews and that the
Department has verified and accepted
Koyo’s treatment of these expenses.
Koyo contends further that nothing in
its response to the Department’s
requests for additional information
demonstrates an ability to identify air-
freight shipments with specific U.S.
sales.

Department’s Position: We disagree
with Torrington. We have found that it
is generally not feasible for respondents
to report air and ocean freight on a
transaction-specific basis in these
proceedings. See, e.g., AFBs 7 at 54081.
Where respondents were unable to
report ocean and air freight separately,
we have accepted aggregated
international freight data. See AFBs 6 at
2121; see also The Torrington Company
v. United States, Slip Op. 97-57 at 11—
14 (CIT May 14, 1997) (affirming the
Department’s methodology for accepting
co-mingled ocean and air freight where
a respondent could not report the two
expenses separately). Furthermore, we
note that section 351.401(g) of our new
regulations provides that we may
consider allocated expenses and price
adjustments when transaction-specific
reporting is not feasible, provided we
are satisfied that the allocation method
used does not cause inaccuracies or
distortions. While the new regulations
are not binding in the instant reviews,
they are a codification of our practice in
this area. See also AFBs 7 at 54081.
While we have considered Torrington’s
claim that aggregating and then
allocating air and ocean freight is
potentially distortive, we find that this
allocation is not unreasonably
distortive.

Because we determined that the
respondent acted to the best of its
ability, it would be improper to make
adverse inferences about its reported
data by applying facts available simply
because its recordkeeping system does
not record the data on a transaction-
specific basis. Therefore, we have
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accepted Koyo’s reported air-and ocean-
freight expenses.

Comment 2: Torrington argues that
the Department should disallow SKF
Italy’s attribution of air-freight expenses
to all EP sales, but it should distinguish
such shipments on a transaction-
specific basis. The petitioner contends
that the Department should not assume
that more accurate delineation of
transportation expenses for EP sales is
not feasible. Torrington states that the
diluted attribution of the expense
distorts the calculation of net prices for
EP transactions. Torrington suggests that
the Department increase international-
freight expenses for SKF Italy’s EP
transactions with a factor representing
the additional cost of air freight.

SKF Italy counters that it would be
inappropriate for the Department to
segregate and identify the expense on a
transaction-specific basis, since
transportation of the shipments in
question is dictated by SKF’s
determination to maintain inventory
balances rather than customer orders.
SKF states that it has calculated a
separate international-freight factor for
EP transactions and that the Department
has verified and accepted this
methodology in verifications of previous
responses.

Department’s Position: We disagree
with Torrington that SKF Italy’s
reporting of air-freight expenses for EP
transactions distorts the calculation of
net prices for those transactions. In
verifications of the expense in past
reviews we have found that SKF has
reported it in the best manner that its
records will allow. It was not feasible to
tie the air shipments to specific
transactions. Thus, we determined its
methodology of allocating the expense
to the specific customer to be a
reasonable attribution of the expense to
EP sales. There is no information in the
record of these reviews that would
indicate that the attribution of the
expense is no longer reasonable.
Because SKF has acted to the best of its
ability, we have continued to accept
SKF’s reporting methodology for the
final results.

7. Affiliated Parties

Comment 1: Torrington claims that
the Department should apply facts
available to Nachi because Nachi
reported sales it made to its affiliated
resellers instead of sales which the
affiliated resellers made to unaffiliated
customers. Citing the preamble of the
Department’s regulation at section
351.402, Torrington argues that the
volume of sales to unaffiliated resellers
is greater than the regulatory threshold
that the Department considers

significant. Torrington also claims that
the letters Nachi’s affiliated resellers
provided claiming an inability to report
resales are unconvincing. Citing Fresh
Cut Flowers from Colombia, 62 FR
53287 (October 14, 1997) (Colombian
Flowers), Torrington argues that the
Department has previously required
small companies to adhere to similar
standards in other proceedings
regardless of the computer capacity of
the company involved. In addition,
Torrington notes that the Department’s
verification report does not address
whether sales to affiliated resellers were
at arm’s-length prices. As facts
available, Torrington suggests that the
Department increase dumping duties by
an amount equal to the value of the
sales to resellers multiplied by the
applicable facts-available margin for
cooperative respondents for both BBs
and CRBs.

Nachi contends that it has reported its
sales to the best of its ability and that
the Department tested its sales to
affiliated resellers to ascertain whether
they were made at arm’s length. Nachi
argues that the verification report’s
silence on the issue of sales to affiliated
parties indicates the Department’s
acceptance of the evidence Nachi
submitted. In addition, Nachi contends
that Torrington’s citation to Colombian
Flowers is inapposite, since the case
does not establish a rule as to how much
information is required to determine
that a respondent with limited computer
capabilities has reported information to
the best of its ability. Accordingly,
Nachi argues that the record of these
reviews demonstrates that Nachi has
reported its sales to the best of its ability
and that it would be contrary to law to
apply adverse facts available.

Department’s Position: We disagree
with Torrington that the use of facts
available is warranted. The record
shows that Nachi attempted to obtain
downstream-sales information from its
affiliates, but it was unable to do so
because “‘these affiliates are small
companies with unsophisticated
computer systems that do not permit
them to retain the sales data required by
the Department.” See Nachi’s
Supplemental Questionnaire response
dated November 10, 1997, at page 11
and the letters from the affiliates
contained in Exhibit A/1.f of Nachi’s
Section A Response dated September 5,
1997. No evidence on the record
contradicts this claim.

Furthermore, Torrington’s citation to
the preamble to the new regulations
does not compel the use of facts
available in this case. Although the
regulation to which Torrington cites
does not govern these administrative

reviews, they do reflect current practice.
Section 351.403(d) of the new
regulations states that ‘‘the Secretary
normally will not calculate normal
value based on the sale by an affiliated
party if sales of the foreign like product
by an exporter or producer to affiliated
parties account for less than five percent
of the total value (or quantity) of the
exporter’s or producer’s sales of the
foreign like product in the market in
question.” The preamble to the
regulations at section 351.403 also states
that “‘we have decided to codify the
Department’s current practice regarding
the reporting of downstream sales when
the volume of sales to affiliates is small.
Under our current practice, we normally
do not require the reporting of
downstream sales if total sales of the
foreign like product by a firm to all
affiliated customers account for five
percent or less of the firm’s total sales.”
62 FR at 27356. Those provisions do not
indicate that we will necessarily base
normal value on sales by affiliates in
every circumstance. Rather, the
preamble states that ““(t)he Department
does not believe it necessary or
appropriate to require the reporting of
downstream sales in all instances.
Questions concerning the reporting of
downstream sales are complicated, and
the resolution of such questions
depends on a number of considerations,
including the nature of the merchandise
sold to and by the affiliate, the volume
of sales to the affiliate, the levels of
trade involved, and whether sales to
affiliates were made at arm’s length.” Id.
Thus, while we normally require
respondents to report sales by affiliates
rather than sales to affiliates, we can
and do make exceptions on a case-by-
case basis. In this case, we have
accepted Nachi’s sales to affiliates in
lieu of sales by Nachi’s affiliates for the
following reasons: (1) the large overall
number of sales to unaffiliated
customers Nachi reported; (2) the fact
that the majority of sales Nachi made to
affiliated customers were made at arm’s-
length prices (see the margin calculation
program attached to Nachi’s Final
Results Analysis Memorandum dated
May 12, 1998); and (3) Nachi’s inability
to obtain those prices from its affiliates.
Finally, we agree with Nachi that
Colombian Flowers is inapposite. In
Colombian Flowers we did not establish
a rule that must be applied in other
cases but, rather, we stated our practice
of determining whether to accept a
respondent’s sales to its affiliates
instead of sales by its affiliates on a
case-by-case basis. Therefore, for these
final results we have based normal
value on Nachi’s sales to its affiliates
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where we determine that those sales
were made at arm’s-length prices.

Comment 2: Torrington argues that
the Department should increase Nachi’s
dumping margin to account for certain
sales Nachi made to affiliated parties
but did not report to the Department.
Torrington states that Nachi excluded
sales to affiliates of the foreign like
product in the comparison market
which Nachi sold for consumption.
Torrington claims that, had they been
reported, a portion of these unreported
sales would have been matched to U.S.
sales and thus resulted in margins.
Torrington suggests as facts available
that the Department increase dumping
duties by an amount equal to the
unreported sales multiplied by the facts-
available margin for cooperative
respondents.

Nachi claims that the Department
should accept the exclusion of these
sales from its home market database
because these sales were outside the
ordinary course of trade. According to
Nachi, the total volume of sales was
extremely small and its affiliated
customers purchased the bearings for
the purpose of repairing machinery and
not resale. Nachi also states that it made
these sales at aberrant prices.

Department’s Position: We agree with
Torrington that Nachi should have
reported certain sales made to affiliated
parties. In the questionnaire, we asked
all respondents to “‘report (their) sales to
affiliated customers that consume the
foreign like product.” See questionnaire
dated June 20, 1997, at B-7. Nachi failed
to report these sales and did not explain
why it did not report these sales either
in its original response or its
supplemental response. The company
did not claim that these sales were
outside of the ordinary course of trade
until its March 23, 1998, rebuttal brief,
and there is no evidence on the record
to demonstrate that these sales actually
are outside the ordinary course of trade.
In addition, Nachi was obligated to
report all sales, irrespective of the
number of sales being excluded, and we
do not consider the ultimate use of a
bearing to be a relevant factor in our
dumping analysis. Because there is no
information on the record concerning
the kinds, quantities, or values of
bearings Nachi failed to report, we are
adopting Torrington’s suggestion for
adverse facts available.

Comment 3: Torrington contends that
Koyo did not report resales by all its
resellers as the Department requested in
its questionnaire and urges the
Department to apply facts available to
all models for which Koyo did not
report home-market reseller sales.
Torrington states that Koyo admitted it

would have been possible, but that
compliance efforts would be “‘out of
proportion” to the fraction of home-
market sales involved.

In rebuttal, Koyo states that it
consulted with the Department on this
issue prior to responding to the
questionnaire. Specifically, Koyo
reasons that it conferred with the
Department as to whether it was
acceptable to report (1) its sales to
certain affiliated resellers rather than
the sales by those affiliates to their
customers, and (2) the percentage of
sales made to the affiliated resellers
rather than those affiliates’ resales. Koyo
argues that, although the volume of
merchandise involved is small, the
number of transactions is enormous.
Furthermore, Koyo explains that the
subject affiliates do not maintain either
their sales information in a
computerized format consistent with
Koyo'’s records or their sales records
according to the product descriptions
Koyo uses. Thus, Koyo contends that
the amount of work required to collect
this data would involve an amount of
time that ultimately would be
disproportional to the volume of sales.
Koyo also states that it used the same
methodology in these reviews as in the
1994/95 and 1995/96 reviews. Finally,
Koyo argues that the amount of sales
involved accounts for less than five
percent of the firm’s total sales of the
foreign like product.

Department’s Position: We disagree
with the petitioner. Koyo notified us of
its intention to report sales to affiliated
customers in the home market prior to
answering our questionnaire (Koyo
reported its direct sales to unaffiliated
customers as well). Given that the sales
to certain affiliated customers, for which
collecting the data regarding the resales
would be a major undertaking,
constituted less than five percent of
Koyo’s home-market sales, we agreed
that Koyo could report the sales to these
affiliates and that it would not be
necessary to report those affiliates’
resales. Furthermore, since the quantity
of these sales is below the five-percent
threshold as stated in the new
regulations at 351.403, we determined
that facts available is not warranted in
this case.

8. Sample Sales/Prototypes and Zero-
Priced Transactions

OnJune 10, 1997, the CAFC held that
the term ““sold” requires both a transfer
of ownership to an unrelated party and
consideration. NSK Ltd. v. United
States, 115 F.3d 965, 975 (Fed. Cir.
1997) (NSK). The CAFC determined that
samples which NSK had given to
potential customers at no charge and

with no other obligation lacked
consideration. Id. Moreover, the CAFC
found that, since free samples did not
constitute “‘sales,” the Department
should not have included them in
calculating U.S. price.

In light of the CAFC’s opinion, we
have re-evaluated and revised our
policy with respect to sales of sample
products. Therefore, pursuant to the
CAFC’s opinion, the Department now
excludes from the margin calculation
sample transactions for which a
respondent has established that there is
no transfer of ownership and no
consideration.

This new policy does not mean that
the Department automatically excludes
from analysis any transaction to which
a respondent applies the label
“sample.” In fact, in these reviews, we
determined that there were instances
where we should not exclude such
alleged samples from our dumping
analysis. It is well-established that the
burden of proof rests with the party in
possession of the needed information.
See, e.g., NTN Bearing Corporation of
America v. United States, 997 F.2d
1453, 1458-59 (Fed. Cir. 1993) (citing
Zenith Elecs. Corp. v. United States, 988
F.2d 1573, 1583 (Fed. Cir. 1993), and
Tianjin Mach. Import & Export Corp. v.
United States, 806 F. Supp. 1008, 1015
(CIT 1992)). In several cases, as
discussed below, respondents failed to
demonstrate or to submit
documentation to show that their
claimed sample sales lacked
consideration. When respondents failed
to support their sample claim, we did
not exclude the alleged samples from
our margin analysis. Because the
inclusion of zero-priced transactions in
the home-market database would benefit
respondents by lowering average normal
value, however, we excluded zero-
priced items from the home-market
database when such unsupported
transactions occurred in the home
market.

With regard to home-market sales, in
addition to excluding home-market
sample transactions which do not meet
the definition of “‘sales,” we may
exclude sales designated as samples or
prototypes from our analysis pursuant
to section 773(a)(1) of the Act when a
respondent has provided evidence
demonstrating that the sales were not
made in the ordinary course of trade, as
defined in section 771(15) of the Act.

With regard to assessment rates, in
order to ensure that we collect duties
only on sales of subject merchandise,
we included the entered values and
quantities of the sample transactions in
our calculation of the assessment rates,
and we set the dumping duties due for
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such transactions to zero. We have done
this because U.S. Customs will collect
the ad valorem (or per-unit, where
applicable) duty-assessment rate on all
entries of subject merchandise
regardless of whether the merchandise
was a sample transaction. However, to
ensure that sample transactions do not
dilute the cash-deposit margin, we
excluded both the calculated U.S. prices
and quantities for sample transactions
from our calculation of the cash-deposit
rates.

Comment 1: Torrington contends that
the Department should include SKF
Germany’s reported home-market
sample and prototype sales in the final
margin calculation. Torrington argues
that SKF Germany did not reply to
many of the Department’s requests for
information to support such an
exclusion (i.e., comparison of prices and
quantities of samples and non-samples).
Torrington also submits that, in its
supplemental questionnaire response,
SKF Germany admitted that it did not
respond to the Department’s inquiries
purposely because the effort to do so
would be disproportionate to any
potential benefit. Citing Fujitsu,
Torrington argues that the respondents
have the burden of proof to establish
that the sales in question were made
outside the ordinary course of trade.

SKF Germany argues that the
Department should exclude its home-
market sample and prototype sales. SKF
Germany submits that, given the few
sample and prototype sales it made, it
did not find it necessary to provide
detailed information to the
Department’s exhaustive request for
information. SKF Germany posits that
the Department should rely on the same
information provided in these reviews
as it provided in AFBs 7. SKF Germany
also states that its three-page narrative is
responsive and the identification of
these sales in its sales listing should be
sufficient to warrant the exclusion of
such sales from the margin calculation.

Department’s Position: We agree with
Torrington. Our practice is to exclude
home-market sales transactions that are
outside the ordinary course of trade
based on the circumstances particular to
the sales in question. However, despite
our additional request for information in
our supplemental questionnaire, SKF
Germany has not demonstrated that the
circumstances relating to these home-
market sales are outside the ordinary
course of trade and, therefore, we have
included them in our analysis.

Comment 2: Torrington argues that
the Department should include SKF
Germany’s reported zero-value and non-
zero-value U.S. sample and prototype
sales in the final margin calculation.

Torrington contends that SKF Germany
did not provide all of the data,
including price and quantity
comparisons, necessary for the
Department to determine whether such
sales lacked consideration to support
their exclusion from the dumping
analysis.

SKF Germany rebuts that it did
provide enough data to establish that its
zero-priced transactions lacked
consideration to support their exclusion
from the dumping analysis. SKF
Germany argues that, pursuant to the
Department’s supplemental
guestionnaire, it answered in detail each
of the five questions in the Department’s
guestionnaire and it provided sales,
cost, price, and quantity data for all
sales transactions in question. SKF
Germany contends that it has provided
all necessary data to support the
exclusion of its zero-priced U.S. sample
and prototype sales from the final
margin calculation.

Department’s Position: We disagree
with Torrington. Based on the
information provided in SKF Germany’s
responses, we determined that no
consideration was provided for SKF
Germany’s reported U.S. zero-priced
transactions and prototype sales.
Therefore, we did not calculate a margin
on U.S. sales which SKF Germany
designated as zero-priced samples or
prototypes.

Comment 3: Torrington argues that,
since Koyo is not requesting the
exclusion of any U.S. sample sales or
prototype sales from the margin
calculation, the Department should
assume that any zero-priced U.S. sales
are nevertheless for consideration and
not exclude them from the database.

Koyo does not oppose Torrington’s
suggestion.

Department’s Position: We agree with
Torrington. As we noted in the
introduction to this issue, the party in
possession of the information has the
burden of producing that information.
Koyo did not answer our questions
regarding the purchase history of parties
receiving samples. Koyo also did not
answer our questions regarding
comparisons of the prices and quantities
involved in sample and non-sample
transactions. Lacking knowledge of the
details of these transactions, we can not
conclude that Koyo received no
consideration for these alleged samples.
Therefore, for these final results, we
have included Koyo’s samples sales in
its U.S. sales database in calculating the
margins.

Comment 4: NTN requests that the
Department exclude its sample sales
from its U.S. sales databases in
accordance with the CAFC’s ruling in

NSK. NTN also states that, in Tapered
Roller Bearings and Parts Thereof,
Finished and Unfinished, From Japan,
and Tapered Roller Bearings, Four
Inches or Less in Outside Diameter, and
Components Thereof, From Japan; Final
Results of Antidumping Duty
Administrative Reviews, 63 FR 2558,
2581 (January 15, 1998), the Department
stated that it had reconsidered its policy
with respect to samples and would now
exclude from its dumping calculations
sample transactions for which a
respondent has established that there is
either no transfer of ownership and no
consideration. Finally, NTN states that
zero-priced sales, by their very nature,
lack consideration.

Torrington argues that NTN has the
burden of proving entitlement to any
favorable claim. Torrington asserts that
NTN does not represent, much less
demonstrate with facts, that no
consideration is involved in its U.S.
sample transactions. Rather, Torrington
maintains, NTN merely asserts that
zero-priced sales, by their very nature,
lack consideration. Torrington states
that NTN has failed to provide facts
showing the absence of consideration,
other than the zero price, and that the
Department should reject the claim.

Department’s Position: We agree with
Torrington. As we noted in the
introduction to this issue, the party in
possession of the information has the
burden of producing that information,
particularly when seeking a favorable
adjustment or exclusion. NTN did not
answer our questions regarding the
purchase history of parties receiving
samples or our questions regarding
comparisons of the prices and quantities
involved in U.S. sample and non-
sample sales adequately. The answers to
these questions would have aided us in
determining whether the alleged sample
sales were, in fact, zero-priced samples
with no consideration or, instead,
provided essentially as a discount in
conjunction with other sales. Because
NTN did not provide the details we
requested, we can not conclude that
NTN received no consideration for these
alleged samples. NTN withheld
information within the meaning of
section 776(a)(2)(A) of the Act and, in so
doing, failed to cooperate by acting to
the best of its ability to comply with our
information request within the meaning
of section 776(b) of the Act. Thus, we
have determined that an adverse
inference is appropriate. Therefore, for
these final results, we have included
NTN'’s claimed sample sales in its U.S.
sales database.

Comment 5: NTN states that sample
sales with abnormally high profits
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should be excluded from the calculation
of normal value. NTN asserts that
normal value must be based on sales
made in the home market that are in the
“ordinary course of trade.” NTN states
that the ordinary-course-of-trade
provision serves an important purpose:
“to prevent dumping margins from
being based on sales which are not
representative” of the home market,
citing Monsanto Co. v. United States,
698 F. Supp. 275, 278 (CIT 1988). NTN
states further that, to guarantee that
sales the Department uses to calculate
normal value are representative, the
Department examines ‘“‘the
circumstances particular to the sales in
question,” citing CEMEX at 6. Finally,
NTN states that a profit-level
comparison is probative of the economic
reality of the sales and therefore the
disparity in profit margins is indicative
of sales that were not in the ordinary
course of trade, citing Mantex v. United
States, 841 F. Supp. 1290, 1308 (CIT
1993).

Torrington states the Department
should include all alleged samples in
NTN’s home-market database.
Torrington states that providing samples
is ordinary practice in the market for
bearings and the fact that NTN records
transactions as ‘‘samples’” in its books is
not a basis for allowing the company to
exclude arguably higher-price
transactions from its antidumping
database, as that would be a self-serving
practice. Furthermore, Torrington states
that NTN failed to show that profits it
earned on particular transactions were
aberrational or abnormal, and, thus,
outside the ordinary course of trade.
Finally, Torrington states that no one
factor can determine whether particular
transactions are within or outside the
ordinary course of trade, citing CEMEX.

Department’s Position: We agree with
Torrington. With regard to home-market
“sample” sales which NTN claimed
were outside the ordinary course of
trade, our practice is to exclude home-
market sales transactions from the
margin calculation as outside the
ordinary course of trade based on all the
circumstances particular to the sales in
guestion. See Murata Mfg. Co. v. United
States, 820 F. Supp. 603, 607 (CIT
1993). With regard to NTN’s abnormally
high-profit sales, the presence of profits
higher than those of numerous other
sales does not necessarily place the
sales outside the ordinary course of
trade. In order to determine that a sale
is outside the ordinary course of trade
due to abnormally high profits, there
must be unique and unusual
characteristics related to the sale in
question which make it
unrepresentative of the home market.

See CEMEX, 133 F.3d at 900 (citation
omitted). However, NTN has provided
no information other than the numerical
profit amounts to support its contention
that these home-market sales had
abnormally high profits. The simple fact
of high profits, standing alone, is not
sufficient to find sales to be outside the
ordinary course of trade. Accordingly,
we have not excluded NTN’s “sample”
sales with allegedly high profits in
calculating normal value.

Comment 6: Nachi argues that the
Department should have excluded its
claimed home-market prototype sales.
Nachi contends that it demonstrated
that these sales were outside the
ordinary course of trade and the
Department verified the accuracy of the
claim.

Torrington disagrees, asserting that
Nachi did not provide the information
the Department requested with regard to
its home-market prototype sales.
Torrington contends further that
whether the Department verified the fact
that these sales were outside the
ordinary course of trade can not remedy
Nachi’s failure to respond to the
Department’s questionnaire.

Department’s Position: We agree with
Nachi. Nachi demonstrated at
verification that its home-market
prototype sales are outside of the
ordinary course of trade. See the
Department’s home-market verification
for Nachi report dated January 26, 1998,
at page 11. Therefore, we have excluded
such sales from our analysis for these
final results.

9. Export Price and Constructed Export
Price

Comment 1: SKF Sweden asserts that
the Department erroneously deducted
the inventory carrying costs incurred for
the time merchandise was in transit
between Europe and the United States
from the price used to establish the CEP.
SKF Sweden argues that the Department
should not deduct these expenses
because they are not associated with
commercial activity occurring in the
United States.

Torrington requests that the
Department continue to deduct these
expenses from CEP. Citing to the SAA
at 823 and the Department’s new
regulations at 351.402(b), Torrington
asserts that the Department will
generally make a deduction from CEP
for expenses associated with
commercial activities in the United
States. Torrington contends that, since
SKF Sweden’s U.S. affiliate bore the
expenses at issue, the costs are
associated with U.S. commercial
activity.

In addition, Torrington suggests that
because the expenses relate to the
transit of goods from Europe to the
United States, the expenses should be
deducted as a movement expense under
section 772(c)(2)(A) of the Act.

Department’s Position: We agree with
SKF Sweden that the inventory carrying
costs incurred for the time merchandise
was in transit between Europe and the
United States should not be deducted
from the price used to calculate CEP. It
is evident from both the SAA at 823 and
our new regulations that, under section
772(d) of the Act, we only deduct from
CEP the expenses associated with
commercial activity in the United States
which relate to the resale to an
unaffiliated purchaser. We find that the
expenses at issue are not associated
with commercial activity in the United
States and do not relate to the resale to
the unaffiliated customer. Rather, these
inventory carrying costs reflect part of
the interest expense SKF Sweden
incurred when it extended credit on the
sale to its U.S. affiliate. Our new
regulations direct us clearly not to
deduct from the starting price any
expense that is “‘related solely to the
sale to an affiliated importer in the
United States,” i.e., those expenses that
support the sale from the exporter to its
U.S. affiliate (see 351.402). Thus, for the
final results, we did not deduct these
expenses from CEP.

We also disagree with Torrington’s
suggestion for treating the inventory
carrying costs as a movement expense.
Section 772(c)(2)(A) of the Act instructs
us to reduce CEP by “* * * the
amount, if any, included in such price,
attributable to any additional costs,
charges, or expenses, and United States
import duties, which are incident to
bringing the subject merchandise from
the original place of shipment in the
exporting country to the place of
delivery in the United States * * *”
(emphasis added). The expenses at issue
do not relate to “‘bringing’’ the subject
merchandise from Sweden to the United
States. As noted above, the expenses
reflect the financing cost of holding
inventory. Thus, we have not treated the
inventory carrying costs as a movement
expense.

Comment 2: Torrington argues that,
with respect to certain sales made
through one of FAG Italy’s U.S.
affiliates, to calculate CEP in accordance
with section 772(d)(1)(A) of the Act the
Department should have deducted the
warehousing commissions and sales
commissions paid to affiliated
warehousing companies rather than
deducting pre-sale warehousing
expenses and indirect selling expenses
for these sales. Torrington argues that
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under no circumstance should the
Department resort to the amounts
reported for pre-sale warehousing
expenses and indirect selling expenses
over the actual commission amounts
FAG ltaly’s U.S. affiliate paid to an
affiliated warehousing company.
Torrington argues further that the
statute prefers the use of the
commissions over adjustments like pre-
sale warehousing expenses and indirect
selling expenses on the basis that
commissions are direct and reflect the
actual amount paid while pre-sale
warehousing expenses and indirect
selling expenses are costs. In support of
this argument, Torrington cites Smith
Corona Group v. United States, 713 F.2d
1568, 1575 (Fed. Cir 1983), cert. denied,
465 U.S. 1022, 79 L.Ed.2d 679 (1984).

FAG ltaly supports the Department’s
methodology of deducting pre-sale
warehousing expenses and indirect
selling expenses rather than deducting
the commissions paid to affiliated
warehousing companies. FAG Italy
argues that commission payments
between affiliated parties are not actual
expenses within the meaning of the
antidumping law. On the basis that
commission payments between
affiliated parties are not actual
expenses, FAG Italy suggests that
Torrington’s argument for deducting
actual amounts supports rather than
disputes the Department’s methodology.

Department Position: We disagree
with Torrington’s contention that in
calculating the CEP of FAG ltaly’s U.S.
sales we should have deducted certain
warehousing commissions and sales
commissions rather than pre-sale
warehousing expenses and indirect
selling expenses.

The sales that Torrington addresses in
its comment were made by one of FAG
Italy’s U.S. affiliates to unaffiliated
customers through affiliated
warehousing companies. For these CEP
sales, FAG ltaly’s U.S. affiliate paid both
a sales commission and a warehousing
commission to the affiliated
warehousing companies. FAG Italy
asserted on page 24 of its December 3,
1997, supplemental questionnaire
response that the Department should
deduct pre-sale warehousing expenses
incurred on these transactions and not
the warehousing commissions it paid to
the affiliated warehousing companies
because the deduction of both would
result in double-counting. To avoid
further double-counting, FAG Italy
requested, if the Department deducted
the sales commissions on these
transactions, that it not deduct the
indirect selling expenses reported for
the U.S. affiliate because the sales agent

assumed the selling functions and
expenses for these sales.

To address FAG Italy’s concern about
double-counting, for the preliminary
results we did not deduct from the price
used to establish the CEP the
warehousing commissions and sales
commissions that FAG Italy’s U.S.
affiliate paid to its affiliated
warehousing companies. Rather, we
deducted the actual expenses, i.e.,
indirect selling expenses and pre-sale
warehousing expenses, that FAG lItaly’s
U.S. affiliates incurred on the sales. We
followed this methodology because we
generally rely on actual expenses rather
than intra-company transfers. See, for
example, Certain Fresh Cut Flowers
from Colombia; Final Results of
Antidumping Duty Administrative
Reviews, 62 FR 53287, 53294 (October
14, 1997), and AFBs 5 at 66489.
Affiliated-party commissions are an
intra-company transfer of funds to
compensate an affiliate for actual
expenses incurred in completing the
sale to unaffiliated customers. We do
not believe that such intra-company
transfers of funds are a proper
adjustment to price and, therefore, have
not altered our methodology for the
final results.

Comment 3: Torrington argues that
the Department should reject Koyo’s
exclusion from the sum of its U.S.
indirect selling expenses its excluded
antidumping-related expenses because
Koyo did not explain how they were
calculated or what they involve.

In rebuttal, Koyo argues that it is
evident from its questionnaire response
that the only antidumping-related
expense it reported was the
antidumping-related legal expense that
Koyo incurred during the POR. Koyo
argues further that the Department has
a well-established policy by which it
does not consider legal expenses
incurred in defending against an
allegation of dumping to be expenses
incurred in selling the merchandise in
the United States, citing AFBs 7 at
54079.

Department’s Position: We agree with
Koyo that the response makes clear that
the expenses in question are
antidumping-related legal expenses. We
also agree with Koyo that we should not
consider the legal fees associated with
participation in an antidumping case to
be U.S. indirect selling expenses. As we
stated in AFBs 7 at 54079, such
expenses are incurred solely as a result
of the existence of the antidumping duty
order and to deduct such expenses from
U.S. price would involve a circular logic
that could result in an unending spiral
of deductions for an amount that is

intended to represent the actual offset
for the dumping.

Comment 4: NTN states that the
Department had no basis for including
in the preliminary results the profit on
EP sales in the calculation of CEP profit.
NTN contends that the statute states
clearly that the adjustment of profit to
the CEP is to be based on expenses
incurred in the United States as a
percentage of total expenses, citing
section 772(d) of the Act. NTN states
that there is no provision in the statute
for the inclusion of EP expenses or CV
profit in this calculation and requests
that the Department exclude these sales
from the calculation of CEP profit in the
final results.

Torrington states that the Department
addressed this issue in Tapered Roller
Bearings, Four Inches or Less from
Japan (63 FR 2558, 2570 (January 15,
1998)) recently and in a policy bulletin
dated September 4, 1997, and should
stand by its determination in the
preliminary results.

Department Position: We disagree
with NTN. The basis for total actual
profit is the same as the basis for total
expenses under section 772(f)(2)(C) of
the Act. The first alternative under this
section states that, for purposes of
determining profit, the term ““total
expenses’ refers to all expenses
incurred with respect to the subject
merchandise sold in the United States
(as well as home-market expenses).
Thus, where the respondent makes both
EP and CEP sales to the United States,
sales of the subject merchandise would
encompass all such transactions.
Therefore, because NTN had EP sales,
we have included these sales in the
calculation of CEP profit. See also
September 4, 1997, policy bulletin.

Comment 5: NTN argues that the
Department should calculate CEP profit
on a level-of-trade-specific basis. Citing
section 772(f) of the Act, NTN maintains
that the statute expresses a preference
for CEP profit to be calculated on the
narrowest possible basis which, NTN
states, ensures more accurate results.

Torrington contends that the
Department should follow its prior
determinations. Torrington notes that
NTN is mischaracterizing the statute
and states that the statute refers to the
“narrowest’” group of products only
when the groups are broader than the
subject merchandise involved.

Department’s Position: We agree with
Torrington that NTN’s reliance on the
“narrowest” language is misplaced
(section 773 (f)(2)(c)(ii)). That language
addresses only the second alternative
basis for the profit calculation, whereas
here we rely on the first alternative.
Moreover, neither the statute nor the
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SAA requires us to calculate CEP profit
using any of the alternatives on a basis
more specific than subject merchandise
and foreign like product (see AFBs 7 at
54072). Thus, we have not adopted
NTN'’s suggestion.

10. Miscellaneous Issues

10.A. Programming and Clerical
Errors. Barden, FAG ltaly, Koyo, Nachi,
NMB/Pelmec, NSK, NSK-RHP, NTN,
SNFA France, SKF France, SKF
Germany, SKF Italy, SKF Sweden,
Torrington Nadellager, and the
petitioner have alleged that we made
programming and/or clerical errors in
the preliminary result calculations.
Where we and all parties agree that a
programming or clerical error had
occurred, we made the necessary
correction and addressed the comment
only in the final-results analysis
memoranda. (See Final Results Analysis
Memoranda of various dates.) The
comments included in this notice
address situations where parties alleged
that we made a programming or clerical
error but either we or a party to the
proceedings disagrees with the
allegation.

Comment 1: SKF Italy, SKF France,
and SKF Germany address
inconsistencies between the
methodology the Department specified
for assigning level of trade in its
preliminary results analysis memoranda
dated January 26, January 27, and
February 2, 1998, respectively, and the
actual methodology the Department
used in its margin calculations.
Specifically, the respondents note that,
while the Department’s preliminary-
results analysis memoranda indicate
that the variable for customer category,
e.g., OEM or distributor, was used to
designate a level of trade for sales to
unaffiliated customers, the Department
actually used the channel-of-
distribution variable in its calculations.
The respondents assert that, in a
situation where there is an
inconsistency between the calculations
and the analysis memoranda, the
calculations reflect the Department’s
intent. For the final results, the
respondents request that the Department
note a correction in the analysis
memoranda.

Torrington asserts that the
Department’s preliminary-results
analysis memoranda are statements of
intent. Therefore, Torrington contends,
the Department should modify its
calculations for SKF France, SKF
Germany, and SKF Italy so that the
variable for customer category is used to
designate the level of trade.

Department’s Position: We agree with
these respondents that, for these

reviews, we should use the variable for
channel of distribution to designate the
level of trade on their sales to
unaffiliated customers for this period of
review. Our reference in the analysis
memoranda to assigning the level of
trade of the respondents’ sales to
unaffiliated customers based on the
variable for customer category was an
error.

In our view, customer categories alone
are insufficient to establish the level of
trade. For the CEP transactions at issue,
in performing the analysis necessary for
determining normal value at the same
level of trade as the starting price for the
CEP, which was the price to the
unaffiliated customer, we examined the
selling activities performed in each
channel of distribution, as well as the
point in the chain of distribution where
the selling activities occurred. See
January 26, 1998, Level-of-Trade
memorandum that is on the General
Issues record. Based on our analysis of
all the SKF companies in these reviews,
we determined that the variable for
channel of distribution was the most
appropriate item to use for designating
the level of trade of their sales to
unaffiliated customers. This variable
identifies groupings of transactions that
are most similar in terms of the selling
activities the respondents and their
affiliates performed in selling to
unaffiliated customers in the home
market and the United States. For the
final results, we did not need to alter the
level-of-trade designations in the margin
calculations for SKF Italy, SKF France,
and SKF Germany because we used the
variable for channel of distribution to
assign a level-of-trade for the
preliminary results.

Comment 2: SKF Sweden asserts that
in its preliminary-results margin
calculation the Department assigned the
level of trade for sales to unaffiliated
customers incorrectly based on
customer categories rather than
channels of distribution.

Torrington asserts that no changes
need to be made to SKF Sweden’s
calculations since the Department
implemented the methodology
described in the preliminary-results
analysis memorandum.

Department’s Position: We agree with
SKF Sweden that we should use the
variable for channel of distribution to
designate the level of trade of sales to
unaffiliated customers. In our
preliminary-results margin calculations,
we erred by assigning the level of trade
to SKF Sweden’s sales to unaffiliated
customers based on the variable for
customer category. Based on our
analysis of SKF Sweden, the variable for
channel of distribution is the most

appropriate item to use for designating
the level of trade on its sales to
unaffiliated customers. See our response
to Comment 1 of this section for
additional information regarding our
level-of-trade analysis. Thus, for these
final results, we altered our calculations
for SKF Sweden such that we used the
channel-of-distribution variable to
assign the level of trade of sales to
unaffiliated customers.

Comment 3: Torrington refers to
language in the Department’s computer
program for FAG Italy and asserts that
the language excludes zero-priced U.S.
sales from the margin calculation.
Torrington contends that the
Department should remove this
programming language since FAG ltaly
reported that there were no sample
transactions of Italian-made bearings in
the U.S. sales database.

FAG ltaly asserts that, since it did not
report any zero-priced U.S. sales, there
is no reason for the Department to delete
the programming language. FAG ltaly
also suggests that the programming
language should remain since it
represents a correct statement of law.

Department’s Position: We agree with
FAG lItaly that there is no reason to
delete the programming language to
which Torrington refers. However, we
disagree with the respondent that this
particular programming language
should remain because it represents a
correct statement of law. Rather, the
purpose of this programming language
is to avoid the creation of an error
message when the numerator of the
transaction-specific percentage margin
calculation is zero or negative and the
denominator is positive.

Moreover, with respect to FAG Italy,
the issue of whether to exclude zero-
priced U.S. sales is moot because we
examined the respondent’s U.S. sales
database and determined that there are
no such transactions. We also examined
the output of the margin-calculation
program and confirmed that no U.S.
sales are being removed.

Comment 4: NTN contends that the
Department’s application of a sampling
factor to its CEP sales of SPBs is an
error, asserting that it did not report
these sales on a sampled basis.

Torrington states that, if NTN
reported 2000 or more SPB transactions,
the Department should apply the
sampling factor but, if the company had
fewer transactions, it should not.

Department Position: We agree with
NTN. However, because of the
proprietary nature of our position on
this issue, we are not able to respond
adequately here. See memorandum from
Greg Thompson to the file dated May
20, 1998.
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Comment 5: NTN asserts that the
Department miscalculated CEP profit.

Torrington contends that NTN’s
comment on this issue is too vague.
Torrington contends that it is not able
to provide a meaningful response
without the respondent clarifying its
point of contention and requests that the
Department reject NTN’s argument.

Department Position: We agree with
Torrington. Inasmuch as NTN does not
state what it believes is in error, what
caused the error, or how the
calculations should be changed to fix
the alleged problem, we can not address
the issue.

Comment 6: NTN states that,
consistent with the Department’s
position in the Final Results of the
Administrative Review of Tapered
Roller Bearings and Parts Thereof,
Finished and Unfinished, From Japan,
61 FR 57629, 57636 (November 7, 1996),
the Department should use the U.S.
selling expenses based on level of trade
as NTN reported.

Torrington asserts that the
Department should not use NTN’s U.S.
selling expenses based on level of trade
because the reporting rationale is not
supported by the record. Furthermore,
Torrington contends that the
Department’s use of NTN’s reported
methodology appears to be a ministerial
error, noting that the analysis
memorandum does not provide an
explanation of the Department’s
substantive departure from prior
determinations.

Department Position: We agree with
Torrington on both points. Moreover,
due to a ministerial error, we did not
revise NTN’s reporting of U.S. indirect
selling expenses for the preliminary
results of review. We have corrected the
problem for the final results. See
memorandum from Greg Thompson to
the file, dated May 20, 1998. Also, see
our response to comment B.2. of the
“*Circumstance of Sale” section of this
document.

10.B. Pre-Existing Inventory.
Comment: SKF Italy, SKF France, and
SKF Germany note that the
Department’s preliminary-results
analysis memoranda dated January 26,
January 27, and February 2, 1998, do not
address the issue of whether U.S. sales
of merchandise that entered into
inventory prior to the suspension of
liquidation in the original LTFV
investigation were excluded from the
margin calculations. The respondents
suggest that the Department’s failure to
include instructions in the margin-
calculation program to exclude sales of
this merchandise is a programming
error. Respondents request that the
Department address this oversight for

the final results and modify its
calculations to exclude sales of pre-
suspension inventory.

Torrington contends that no
programming error occurred and,
therefore, no changes need to be made.
Moreover, Torrington asserts that it is
the Department’s policy to base its
antidumping analysis of CEP sales on all
transactions that have a sale date during
the POR. Since the merchandise at issue
was sold during the POR, Torrington
argues, the Department should continue
to include the sales in the margin
analysis.

Department’s Position: We agree with
Torrington that no programming error
occurred.

In Stainless Steel Wire Rod from
France, 61 FR 47874, 47875 (Sept. 11,
1996), we discussed the treatment of
U.S. sales of merchandise that entered
into inventory prior to the suspension of
liquidation. In that case, we indicated
that sales of merchandise that can be
demonstrably linked with entries prior
to the suspension of liquidation are not
subject merchandise within the meaning
of section 771(25) of the Act and,
therefore, are not subject to our review.
However, in these reviews, the
respondents did not submit record
evidence to establish that the sales at
issue are of merchandise that entered
the United States prior to the original
suspension of liquidation. Therefore,
consistent with our practice in the prior
segment of these proceedings (see AFBs
7 at 54084), for the final results we have
continued to consider the transactions
to be sales of subject merchandise and
included them in our margin
calculation.

10.C. Military Sales. Comment:
Barden argues that the Department
included military sales improperly in
the preliminary calculations. Barden
observes that, in its preliminary-analysis
memo, the Department stated that,
“because the United Kingdom
government does not have a
Memorandum of Understanding (MOU)
with the United States, we have
included these sales in our analysis.”
Barden argues that this statement is
incorrect and that there is a current
MOU between the United States and the
United Kingdom. Therefore, Barden
contends that the Department must
exclude all U.S. military sales in the
calculation of Barden’s final margins as
it has in all prior reviews to date.

Torrington disagrees with Barden’s
argument and opines that the
Department is not required to modify its
preliminary results because Barden did
not supply the Department with the
information requested in the initial and
supplemental questionnaires necessary

to permit an exclusion of military sales.
The petitioner asserts that the
Department should reject Barden’s
argument and that the Department is
justified in ignoring Barden’s claims,
citing Murata Mfg. Co. Ltd. v. United
States, 17 CIT 259, 264, 820 F. Supp.
603, 607 (1993).

Department’s Position: We agree with
the respondent because our preliminary-
analysis memorandum was in error.
There is a current MOU between the
U.S. and the U.K. governments effective
until January 1, 2005. This
memorandum is an agreement in the
public domain. Therefore, we have
excluded Barden’s military sales from
the final results in these reviews, as we
have in all prior reviews to date. See
section 771(20)(B) of the Act.

11. Cash-Deposit Financing

Comment: NTN argues that the
Department’s decision to ignore
adjustments to NTN’s U.S. indirect
selling expenses for interest on cash
deposits of antidumping duties is
contrary to the Department’s position in
past reviews of these orders and in
recent litigation.

NTN contends, the Department noted
in AFBs 6 at 2104 that such expenses
were not selling expenses since they
“were incurred only because of the
existence of the antidumping duty
orders” and the Department concluded
that ““the expenses can not correctly be
characterized as selling expenses.” NTN
also points to the Department’s
acceptance of this adjustment in AFBs 5
and 6, and in the position the
Department took in comments it filed
with the CIT in the litigation arising
from AFBs 4. According to NTN, the CIT
adopted these comments in large part,
holding that ““interest NTN paid for
antidumping duty deposits is not a
selling expense and, thus, should be
excluded from NTN’s U.S. indirect
selling expenses’ (Federal-Mogul v.

United States, 20 CIT __, _, Slip Op.
96-193 (December 12, 1996) (Federal-
Mogul 2)).

NTN argues that, in addition to
disregarding Departmental and judicial
precedent on this issue, the
Department’s decisions in the instant
reviews are flawed. First, NTN
contends, the Department’s decision to
disallow the adjustment in the
preliminary results contradicts the well-
reasoned analysis the Department set
forth in Tapered Roller Bearings and
Parts Thereof, Finished and Unfinished,
From Japan, and Tapered Roller
Bearings, Four Inches or Less in Outside
Diameter, and Components Thereof,
From Japan; Final Results of
Antidumping Duty Administrative
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Reviews and Termination in Part (TRBs
Final Results), 62 FR 11,825, 11828-830
(March 13, 1997), in which the
Department explained that it
“recognize(s) that opportunity costs

* * * have a real financial impact on
the firm.”

Second, NTN asserts, the
Department’s statements that
opportunity costs are not associated
with making cash deposits is a
misunderstanding of the definition of
“opportunity costs.” NTN argues that
opportunity costs are “‘the real
economic loss which an entity
experiences when it must forgo some
other, more profitable use of its
resources,” citing Cartersville Elevator,
Inc. v. ICC, 724 F.2d 668, 670 (8th Cir.
1984), and Mira v. Nuclear
Measurements Corp., 107 F.3d 466, 472
(7th Cir. 1997) (describing the diversion
of funds from more profitable activity as
“the classic definition of opportunity
costs”). NTN argues that the expense
associated with making cash deposits
fits these definitions. In NTN’s view, the
source of the funds does not determine
whether this is an opportunity cost
because, in either case, these funds can
not be put to a more profitable use.

Finally, NTN argues that, at some
point, the Department’s prior decisions
must become case law, citing Shikou
Chemicals v. United States, 16 CIT 383,
388 (1992) (Shikou Chemicals).

Torrington argues that the Department
rejected an adjustment to NTN’s U.S.
selling expenses for cash-deposit
financing expenses properly. Torrington
contends that there are both policy and
legal reasons that support the
Department’s decision.

Torrington states that posting the
estimated antidumping duties is a direct
consequence of respondent’s conscious
decision to dump and, as such, is a
selling (or other import) expense.
Torrington contends that, if deposits
were not made, then there would be no
merchandise to resell. Thus, Torrington
concludes, deposits are a cost of doing
business for those who choose to trade
unfairly.

Torrington acknowledges that the CIT,
in Federal-Mogul 2, reached a contrary
conclusion but contends that this is
irrelevant, stating that, when the statute
is unclear on its face, the court only
reviews the Department’s
determinations for reasonableness,
citing The Timken Company v. United
States, 37 F.3d 1470, 1474 (Fed Cir.
1994). Torrington states that, since the
statute provides no definition of
“indirect selling expense,” the Court
only affirmed the reasonableness of the
Department’s old position and,
therefore, it remained open for the

Department to reconsider and reach
another reasonable position. Torrington
states further that administrative
agencies may change their positions, as
the Department did in AFBs 7, if they
provide reasoned explanations, citing
Busse Broadcasting Corp. v. F.C.C.,
87F.3d 1456 (CAFC 1996), and
Household Goods Forwarders Tariff
Bureau v. I.C.C., 968 F.2d 81 (CAFC
1992).

Torrington contends that the *‘law of
the case” doctrine does not apply in this
situation. Torrington states that the
Department made this very clear in
AFBs 5 when it stated that each
administrative review is a separate
reviewable segment of the proceeding
involving different sales, adjustments,
and underlying facts.

Finally, Torrington states that Shikou
Chemicals is not relevant in the instant
case because the Department has
determined that its old methodology
was conceptually incorrect and required
change, whereas in Shikou Chemicals
the Department simply changed a
methodology to improve a prior method.
Moreover, Torrington argues that, in
Shikou Chemicals, the respondent
relied on the old methodology. In the
instant reviews, NTN was fully aware of
the determination made in AFBs 7.

Department’s Position: We agree with
Torrington that we should deny an
adjustment to NTN’s U.S. indirect
selling expenses for expenses which
NTN claims are related to financing
cash deposits. However, we do not agree
with the reasons Torrington has
presented.

We should not remove such financial
expenses from reported indirect selling
expenses under any circumstances
because they do not bear directly on an
expense that parties incur solely as a
result of the antidumping duty order;
this holds regardless of whether the
party claims any link to antidumping
duty deposits or other expenses, such as
legal fees. As we have stated previously:
“money is fungible. If an importer
acquires a loan to cover one operating
cost, that may simply mean that it will
not be necessary to borrow money to
cover a different operating cost.” See
AFBs 7 at 54079.

Even if a respondent has a loan
amount that equals its cash deposits or
can demonstrate a “‘paper trail”
connecting the loan amount to cash
deposits, we do not consider the loan
amount to be related to the cash
deposits and will not remove it from the
indirect selling expenses. Moreover, the
result should not be different where an
actual expense can not be associated in
any way with the cash deposits. We
reject imputation of an adjustment both

for this reason and the reason
Torrington stated: there is no real
opportunity cost associated with cash
deposits when the paying of such
deposits is a precondition for doing
business in the United States. As a
result, we have not accepted NTN’s
reduction in indirect selling expenses
based on actual borrowings to finance
cash deposits nor will we accept such
a reduction based on imputed
borrowings. We consider all financial
expenses the affiliated importer
incurred with respect to sales of subject
merchandise in the United States to be
indirect selling expenses under section
772(d)(1)(D) of the Act.

Although we have allowed removal of
expenses for financing cash deposits in
a post-URAA case (see TRBs Final
Results), we reexamined this issue in a
previous segment of these proceedings
and concluded that the new policy best
reflects commercial reality with respect
to affiliated-importer situations (see
AFBs 7).

12. Romania-Specific Issues

Comment 1: Torrington argues that
the Indonesian import data used to
value the steel to manufacture inner and
outer rings (Indonesian tariff
classification HTS 7228.30) appear to be
erroneous. Torrington claims that these
data only appear in the trade statistics
for January-February 1996 and therefore
do not include full-year data for 1996.
Torrington also argues that the
Indonesian import statistics for the
entire year 1996 demonstrate no imports
of that category of steel. Torrington
claims that the only reliable Indonesian
import data on the record for HTS
7228.30 are those for the full-year 1995,
which Torrington submitted on
December 12, 1997. Thus, Torrington
contends that the Department should
determine that the January-February
1996 data for this certain Indonesian
tariff classification are unreliable and
rely on data for the full-year 1995
instead.

TIE disagrees with Torrington’s
argument and claims that the January-
February 1996 data the Department used
to value steel used to manufacture inner
and outer rings (Indonesian tariff
classification HTS 7228.30) are reliable.
TIE states that it is logical to assume
that the end-of-year data for that tariff
classification was simply not available
for publication at the time the year-end
Indonesian statistics were issued. TIE
claims that Torrington provided no
factual evidence showing that end-of-
year steel data are available. TIE notes
that there is only a slight difference
between the average import price as
derived from the January-February 1996
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data and the full-year 1995 data and
thus claims that the similarity in prices
supports the reliability of January-
February 1996 data.

Department’s Position: We agree with
the petitioner. We find that using full-
year 1995 data is more appropriate than
using only two months of data from
1996, especially given that the 1995
data, unlike the 1996 data, allow us to
remove imports from NME countries
and countries with small volumes of
exports to Indonesia. See our response
to comment 2 below.

Comment 2: Torrington argues that
surrogate values for bearing-quality steel
should have been adjusted in
conformity with Department practice to
exclude imports from NMEs, imports of
small quantities, and imports from non-
producers of bearing-quality steel when
the Department calculated surrogate
values from import statistics. Torrington
suggests that the Department use the
1995 Indonesian import-statistics report
that lists the source countries of the
import data and develop ratios to apply
to Indonesian imports in other periods
for which the source countries are not
listed, citing Tapered Roller Bearings
and Parts Thereof, Finished or
Unfinished, from Romania; Final
Results of Antidumping Duty
Administrative Review, 62 FR 37194,
37195 (July 11, 1997) (TRBs from
Romania).

The respondent argues that, under the
circumstances, the Department should
not exclude imports from NMEs,
imports of small quantities, and imports
from non-producers of the relevant
product in calculating surrogate values
from import statistics. TIE states that the
most current and accurate data are not
available to make the appropriate
adjustments in the final results.

Department’s Position: We agree with
the petitioner. It is our practice to
exclude imports from countries we have
previously determined to be NMEs,
small import quantities, and imports
from non-producers of bearing-quality
steel in calculating surrogate values for
material inputs, where such exclusions
are possible based on record
information. See TRBs from Romania at
37195. Therefore, using the data
available in the record and consistent
with our practice in TRBs from Romania
at 37195, we have excluded imports
from countries that export less than
seven metric tons per annum to
Indonesia for the final results. We also
have excluded imports from NMEs and
imports from non-producers of bearing-
quality steel.

Comment 3: Torrington argues that
the Department should not use factory
overhead, SG&A, and profit rates from

the financial statements of an
Indonesian steel company, P.T. Jaya Pari
Steel, and asserts that it is not in the
same industry category as the bearing
industry. Torrington asserts that data
from another Indonesian manufacturer,
P.T. Lion Metal Works, is on the record
and this company produces
merchandise which more closely
approximates the bearing industry.
Torrington asserts that in the final
results the Department should use the
financial statements of P.T. Lion to
calculate SG&A and profit rates,
adjusting the calculation to avoid
double-counting of movement expenses
by using public data available on the
record.

TIE disagrees with Torrington’s
argument that the Department should
use the financial statements of P.T. Lion
Metal works to calculate factory
overhead, SG&A, and profit rates
instead of using the financial statement
of P.T. Jaya Pari Steel. TIE recognizes
that P.T. Jaya Pari Steel is not a bearings
producer. However, TIE argues that P.T.
Jaya Pari Steel is a steel company and,
therefore, is more closely related to a
bearings producer than is P.T. Lion,
which is involved in activities such as
hospital and high-security equipment.

TIE asserts that, in AFBs 7 at 54080,
the Department used the factory
overhead, SG&A, and profit values of
P.T. Jaya Pari and should conform to
past practice. TIE also asserts that, in
this review, P.T. Jaya Pari’s information
contains, in a single, public source,
factory overhead, SG&A, and profit data.
TIE claims that it would be inaccurate
to use P.T. Lion’s data since it could not
be ensured that costs are included
correctly within administrative or
distribution expenses and that the
Department would be forced to go to
another source to get the overhead
information for its analysis.

Department’s Position: As we stated
in AFBs 7 at 54080, in our hierarchy for
selecting data for possible surrogate
values, we prefer to use current,
publicly available information. P.T. Jaya
Pari’s information is contemporaneous
with the POR, P.T. Jaya Pari is a steel
producer and therefore more similar to
a bearings producer than P.T. Lion, a
manufacturer of hospital and high-
security equipment, and, finally, the
P.T. Jaya Pari statements, unlike the P.T.
Lion statements, allow us to calculate
overhead, SG&A, and profit from one
source as well as to analyze the
components of each element. See
Preliminary Analysis Memorandum for
AFBs from Romania for the 1996-1997
POR dated January 26, 1998. Therefore,
we have used P.T. Jaya Pari’s financial
statement because it represents a closer

approximation of the costs incurred by
TIE than would use of P.T. Lion’s
financial statement.

Comment 4: Torrington argues that, to
value the steel used in the manufacture
of TIE’s bearings, the Department
should use the appropriate tariff
classification for steel used to
manufacture balls, i.e., other wire of
alloy steel (HTS 7229.90). Torrington
argues that TIE stated that wire is used
to produce balls but it appears that the
Department used the value of steel
“rod” in coils (HTS 7227.90), not
“wire” (HTS 7229.90), to value the steel
for balls. Torrington suggests that the
Department correct this error in the final
results, replacing the value for “rod,”
wherever it is used to value the steel for
balls, with the appropriate value for
“wire.”

Department’s Position: We have
reviewed the record and found that we
used the appropriate values for steel
used to manufacture balls, i.e., HTS
7229.90 (other alloy wire of alloy steel).
Our materials for the final results
contain the correct HTS numbers.

Comment 5: Torrington contends that
the International Labor Office (ILO)
costs the Department used in the
preliminary results of review are flawed
because the wage rates the Department
used to calculate labor costs reflect only
minimum wages in Indonesia and thus
do not represent actual labor costs
accurately.

Torrington also disagrees with the
Department’s use of the ILO’s “‘average
daily wage and hours worked per week
for the iron and steel basic industries”
to value direct labor. Torrington claims
that the iron and steel basic industries
are not within the same industry
category as the industry producing
bearings. Torrington argues that the
Department decided the proper
classification of the AFB industry in
TRBs from Romania at 37194. The
petitioner claims that, even if the
minimum wage rates the Department
used reflected rates actually paid in
Indonesia, the rates would not be
applicable to the industry in this review
under any reasonable interpretation of
the comparable-merchandise standard
set forth in section 773(c)(4)(B) of the
Act.

Torrington proposes that, in the
interest of the Department’s desire to
obtain actual or as accurate as possible
information, the Department should use,
for the final results, either the
Department’s Expected Wages of
Selected Nonmarket Economy
Countries, the 1997 issue of Investing,
Licensing and Trading Conditions
Abroad (IL&T), or Doing Business in
Indonesia (1996).
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TIE claims that it was reasonable and
in accordance with law for the
Department to use the ILO labor costs.
TIE argues that there is nothing on the
record which indicates that the ILO
wages do not reflect actual costs to
employers. TIE explains that in TRBs
from Romania at 37197 the Department
found no indication that the
“minimum? rate for the industry
excludes any employee-benefit costs
which the Department normally
considers. TIE notes that the
Department also addressed this issue in
its January 26, 1998, Preliminary
Analysis Memorandum, where it added
amounts to labor rates to account for
benefits. TIE states that the Department
adjusted the ILO data correctly by using
information from the Foreign Labor
Trends, as in Lighters from the PRC,
which showed supplementary benefits
to be 33 percent of manufacturing
earnings.

TIE also opposes Torrington’s
contention that the Department should
not use data from Indonesian iron and
steel basic industries to value direct and
indirect labor. TIE claims that the
Department responded to this same
argument in TRBs from Romania at
37197, where it acknowledged that wage
rates for laborers in the iron and steel
basic industries are not in the same
industry as the bearings industry. TIE
notes that section 773(c)(4) of the statute
states that the Department will attempt
to find producers of comparable
products in selecting surrogate countries
when the Department can not locate
information from the same industry. TIE
argues that the facts of the current case
are the same as those in TRBs from
Romania and, therefore, that there is no
information on the record which
pertains specifically to the bearing
industry.

In addition, TIE argues that the
Department rejected in TRBs from
Romania at 37197 two of the alternate
sources for surrogate data, IL&T and
Doing Business in Indonesia (1996),
proposed by Torrington. Also, TIE
contests Torrington’s suggestion that the
Department use its own calculation of
wage rates for NME countries, Expected
Wages of Selected Nonmarket Economy
Countries, which is referenced by the
Department’s new regulations. TIE
argues that the new regulations are not
relevant in this review and, therefore, it
would be unreasonable for the
Department to apply those wage rates in
an old-regulations case without prior
notice to TIE.

Department’s Position: We disagree
with the petitioner. The wage rates we
used in the preliminary results
represent actual costs. Although the ILO

data is a minimum wage, it includes
such costs as ‘““cost-of-living allowances,
and other guaranteed and regularly paid
allowances,” according to the ILO’s
Special Supplement to the Bulletin of
Labor Statistics (1994). Furthermore,
this follows our practice in AFBs 7,
TRBs from Romania, and in Tapered
Roller Bearings and Parts Thereof,
Finished or Unfinished, from Romania;
Preliminary Results of Antidumping
Duty Administrative Review, 63 FR
11217 (March 6, 1998). Thus, we have
continued to use, in these final results,
the ILO labor data that we used in the
preliminary results.

We have not used our own calculation
of wage rates for NME countries,
Expected Wages of Selected Nonmarket
Economy Countries, because this
administrative review is not governed
by the new regulations. We do,
however, intend to use this data source
in any subsequently requested
administrative reviews which will be
governed by the new regulations.

[FR Doc. 98-16100 Filed 6-17-98; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-475-059]

Pressure Sensitive Plastic Tape From
Italy; Preliminary Results of
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of preliminary results of
antidumping duty administrative review
of pressure sensitive plastic tape from
Italy.

SUMMARY: In response to a request from
an importer, Horizon Plastics, the
Department of Commerce is conducting
an administrative review of the
antidumping duty finding on pressure
sensitive plastic tape from Italy. The
period of review is October 1, 1996
through September 30, 1997. This
review covers products manufactured
and exported by N.A.R.S.p.A. We have
preliminarily found that sales of subject
merchandise have been made below
normal value. If these preliminary
results are adopted in our final results,
we will instruct the Customs Service to
assess antidumping duties based on the
difference between the export price or
constructed export price and normal
value.

Interested parties are invited to
comment on these preliminary results.

Parties who submit arguments are
requested to submit with the argument
(1) a statement of the issue and (2) a
brief summary of the argument. We will
issue the final results not later than 120
days from the date of publication of this
notice.

EFFECTIVE DATE: June 18, 1998.

FOR FURTHER INFORMATION CONTACT:
Todd Peterson or Thomas Futtner, AD/
CVD Enforcement Office 4, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone (202) 482-4195, and 482—
3814, respectively.

SUPPLEMENTARY INFORMATION:
The Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Tariff Act of 1930 (the Act)
by the Uruguay Round Agreements Act
(URAA). In addition, unless otherwise
indicated, all citations to the
Department of Commerce’s (the
Department’s) regulations refer to the
regulations codified at 19 CFR Part 351
(62 FR 27296, May 19, 1997).

Background

On October 21, 1997, the Department
published in the Federal Register (42
FR 56110) the antidumping duty finding
on pressure sensitive plastic tape (PSPT)
from Italy. On October 31, 1997, in
accordance with 19 CFR 351.213(b), an
interested party and importer of the
subject merchandise, Horizon Plastics,
Inc., requested that the Department
conduct an administrative review of
N.A.R.S.p.A. exports of subject
merchandise to the United States. We
published the notice of initiation of this
review on November 26, 1997 (62 FR
63069).

Scope of the Review

Imports covered by the review are
shipments of PSPT measuring 1%s
inches in width and not exceeding 4
mils in thickness. During the period of
review (POR), the above described PSPT
was classified under HTS subheadings
3919.90.20 and 3919.90.50. The HTS
subheadings are provided for
convenience and for U.S. Customs
purposes. The written description
remains dispositive as to the scope of
the product coverage.

Use of Facts Otherwise Available

We preliminarily determine that, in
accordance with section 776(a)(2)(A) of
the Act, the use of facts available is
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appropriate for N.A.R.S.p.A. because
this firm did not respond to the
Department’s antidumping
questionnaire. In addition, there is no
information on the record within the
meaning of section 782(e) of the Act
with regard to sales by N.A.R.S.p.A. and
therefore no information to consider as
an alternative to facts available in
determining the margin for N.A.R.S.p.A.

The Department finds that, in not
responding to the questionnaire, this
firm failed to cooperate by not acting to
the best of its ability to comply with
requests for information from the
Department. Where the Department
must base the entire dumping margin
for a respondent in an administrative
review on the facts available because the
respondent failed to cooperate, section
776(b) authorizes the Department to use
an inference adverse to the interests of
the respondent in choosing the facts
available. Section 776(b) also authorizes
the Department to use as adverse facts
available information derived from the
petition, the final determination, a
previous administrative review, or other
information placed on the record.

As adverse facts available, we have
used the highest rate from any prior
segment of the proceeding, 12.66
percent. This rate was calculated in the
Final Results of Administrative Review
of Antidumping Finding (48 FR 35666),
covering the period February 18, 1977
through September 30, 1980.
Information from prior segments of the
proceeding constitutes ““secondary
information’” within the meaning of
section 776(c) of the Act. Section 776(c)
provides that the Department shall, to
the extent practicable, corroborate
secondary information by comparing it
with independent sources reasonably at
its disposal. The Statement of
Administrative Action (SAA) provides
that corroborate means simply that the
Department will satisfy itself that the
secondary information to be used has
probative value.

To corroborate secondary information,
the Department will, to the extent
practicable, examine the reliability and
relevance of the information to be used.
However, unlike other types of
information, such as input costs or
selling expenses, there are no
independent sources for calculated
dumping margins. The only source for
margins is administrative
determinations. Thus, in an
administrative review, if the Department
chooses as total adverse facts available
a calculated dumping margin from a
prior segment of the proceeding, it is not
necessary to question the reliability of
the margin for that time period. With
respect to the relevance aspect of

corroboration, however, the Department
will consider information reasonably at
its disposal as to whether there are
circumstances that would render a
margin not relevant. Where
circumstances indicate that the selected
margin is not appropriate as adverse
facts available, the Department will
disregard the margin and determine an
appropriate margin (see, e.g., Fresh Cut
Flowers from Mexico; Preliminary
Results of Antidumping Duty
Administrative Review (60 FR 49567),
where the Department disregarded the
highest margin as averse facts available
because the margin was based on
another company’s uncharacteristic
business expense resulting in an
unusually high margin). No such
circumstances exist in this case which
would cause the Department to
disregard a prior margin.

Preliminary Results of the Review

As a result of this review, we
preliminarily determine that the
following margin exists for the period
October 1, 1996, through September 30,
1997:

Margin
Manufacturer/exporter (percent)
N.AARSSPA e 12.66

Parties to the proceeding may request
disclosure within five days of the date
of publication of this notice. Interested
parties may also request a hearing
within ten days of publication. If
requested, a hearing will be held as
early as convenient for the parties but
not later than 39 days after the date of
publication of the first work day
thereafter. Interested parties may submit
case briefs not later than 30 days after
the date of publication of this notice.
Rebuttal briefs, which must be limited
to issues raised in the case briefs, may
be filed not later than 37 days after the
date of publication of this notice. The
Department will issue a notice of the
final results of this administrative
review, which will include the results of
its analysis of issues raised in any such
briefs, within 120 days from the
publication of these preliminary results.

The Department shall determine, and
the Customs Service shall assess,
antidumping duties on all appropriate
entries. Furthermore, the following
deposit requirements will be effective
upon completion of the final results of
this administrative review for all
shipments of pressure sensitive plastic
tape from Italy entered, or withdrawn
from warehouse, for consumption on or
after the publication date of the final
results of this administrative review, as

provided by section 751(a)(1) of the Act:
(1) the cash deposit rate for the
reviewed company will be the rate
established in the final results of this
administrative review (except no cash
deposit will be required where
weighted-average margin is de minimis,
i.e., less than 0.5 percent); (2) for
merchandise exported by manufacturers
or exporters not covered in this review
but covered in the original less-than-
fair-value (LTFV) investigation or a
previous review, the cash deposit will
continue to be the most recent rate
published in the final determination or
final results for which the manufacturer
or exporter received an individual rate;
(3) if the exporter is not a firm covered
in this review, a previous review, or the
original investigation, but the
manufacturer is, the cash deposit rate
will be the rate established for the most
recent period for the manufacturer of
the merchandise; and (4) if neither the
exporter nor the manufacturer is a firm
covered in this or any previous reviews
or the original investigation, the cash
deposit rate will be 12.66 percent, the
“new shipper” rate established in the
first notice of final results of
administrative review published by the
Department (48 FR 35686, August 5,
1983).

This notice serves as a preliminary
reminder to importers of their
responsibility to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

This administrative review and notice
are in accordance with sections
751(a)(1) and 777(i)(1) of the Act.

Dated: June 11, 1998.

Robert S. LaRussa,

Assistant Secretary, Import Administration.
[FR Doc. 98-16273 Filed 6—-17-98; 8:45 am]
BILLING CODE 3510-DS-M

DEPARTMENT OF COMMERCE
International Trade Administration

North American Free-Trade Agreement
(NAFTA), Article 1904 Binational Panel
Reviews

AGENCY: NAFTA Secretariat, United
States Section, International Trade
Administration, Department of
Commerce.

ACTION: Notice of decision of panel.
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SUMMARY: On June 4, 1998 the
binational panel issued its decision in
the review of the final antidumping
duty administrative review respecting
Certain Corrosion-Resistant Carbon
Steel Flat Products from Canada,
Secretariat File No. USA-97-1904-03.
The panel affirmed in part and
remanded in part the final
determination for further action within
60 days. Copies of the panel decision
are available from the U.S. Section of
the NAFTA Secretariat.

FOR FURTHER INFORMATION CONTACT:

James R. Holbein, United States
Secretary, NAFTA Secretariat, Suite
2061, 14th and Constitution Avenue,
Washington, D.C. 20230, (202) 482—
5438.

SUPPLEMENTARY INFORMATION: Chapter
19 of the North American Free-Trade
Agreement (“*Agreement”) establishes a
mechanism to replace domestic judicial
review of final determinations in
antidumping and countervailing duty
cases involving imports from a NAFTA
country with review by independent
binational panels. When a Request for
Panel Review is filed, a panel is
established to act in place of national
courts to review expeditiously the final
determination to determine whether it
conforms with the antidumping or
countervailing duty law of the country
that made the determination.

Under Article 1904 of the Agreement,
which came into force on January 1,
1994, the Government of the United
States, the Government of Canada and
the Government of Mexico established
Rules to Procedure for Article 1904
Binational Panel Reviews (‘‘Rules”).
These Rules were published in the
Federal Register on February 23, 1994
(59 FR 8686). The panel review in this
matter has been conducted in
accordance with these Rules.
BACKGROUND: On May 12, 1997,
Stelco, Inc. filed a First Request for
Panel Review with the U.S. Section of
the NAFTA Secretariat pursuant to
Article 1904 of the North American Free
Trade Agreement. Panel review was
requested of the final antidumping duty
Administrative review made by the
International Trade Administration in
the administrative review respecting
Certain Corrosion-Resistant Carbon
Steel Flat Products from Canada. This
determination was published in the
Federal Register on April 15, 1997 (62
FR 18448). The NAFTA Secretariat
assigned Case Number USA-97-1904—
03 to this request. The panel reviewed
the complaints, briefs and other
documents and heard oral argument in
this matter.

Panel Decision: The panel remanded
the final determination to ITA to (1)
reconsider the calculations of transfer
prices for certain inputs and consider
arguments that the transfer price of
those inputs should be recalculated to
take account of the actual costs with
regard to those inputs; (2) recompute the
net interest expense factor to include
certain payments to governments other
than income tax; and (3) correct clerical
errors concerning certain inland freight
expenses. The panel ordered the remand
determination to be returned within 60
days (by August 3, 1998).

Dated: June 8, 1998.

James R. Holbein,

U.S. Secretary, NAFTA Secretariat.

[FR Doc. 98-16159 Filed 6-17-98; 8:45 am]
BILLING CODE 3510-61-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[Docket No. 980429111-8111-01]
RIN 0648—-ZA43

Coastal Services Center Coastal
Change Analysis Program

AGENCY: National Ocean Service (NOS),
National Oceanic and Atmospheric
Administration (NOAA), Commerce.
ACTION: Notice of availability of Federal
assistance.

SUMMARY: The Coastal Services Center
announces the availability of Federal
assistance for fiscal year 1999 in the
Coastal Change Analysis Program. This
announcement provides detailed
guidelines for the program area and
include details for the technical
program, evaluation criteria, and
selection procedures. All applicants are
required to submit a NOAA Grants
Application Package and project
proposal. The standard NOAA Grants
Application Package (which includes
forms SF-424, SF-424A, SF-424B, SF—
424C, SF-424D, CD-511, DC-512, and
SF—-LLL) can be obtained from the
Coastal Services Center, (843) 740-1200.
Each funded project will establish a
cooperative agreement. The total
amount of funding is $200,000 to
$335,000. A 20% cost share is required.
DATES: Completed applications will be
accepted through 5:00 pm Eastern
Daylight Time on July 15, 1998. Target
award date is anticipated to be within
90 days of application closing date.
ADDRESSES: Send completed
applications to Dr. Dorsey Worthy,
NOAA Coastal Services Center, 2234

South Hobson Avenue, Charleston,
South Carolina 29405-2413.

FOR FURTHER INFORMATION CONTACT:
Dr. Dorsey Worthy, (843) 740-1234 or
dworthy@csc.noaa.gov.
SUPPLEMENTARY INFORMATION:

Authority

Statutory authority for this program is
provided under 16 U.S.C. Sec. 1456.c
(Technical Assistance); 15 U.S.C. Sec.
1540 (Cooperative Agreements); 33
U.S.C. Sec. 1442 [Research program
respecting possible long-range effects of
pollution, overfishing, and man-induced
changes of ocean ecosystems]; and 33
U.S.C. Sec. 1441 (Monitoring and
research programs).

Catalog of Federal Domestic Assistance
(CFDA)

The CSC Program is listed in the
Catalog of Federal Domestic Assistance
under Number 11.473.

Program Description

NOAA’s Coastal Services Center
(CSC) is seeking proposals to expand its
national effort to monitor change in
coastal habitats. The purpose of these
guidelines is to identify eligibility
criteria, roles and responsibilities,
milestones, and selection criteria
associated with the award. Each funded
project will establish a one year
cooperative agreement between CSC and
the Cooperator. Most projects will be
funded in the approximately $10,000—
$75,000 range. A cost share of 20% of
the total award amount is required for
consideration.

Background

The National Oceanic and
Atmospheric Administration’s (NOAA)
Coastal Services Center (CSC) in
Charleston, South Carolina is a coastal
science and resource advisory center
that draws on the expertise of NOAA
and its partners to address critical
coastal resource issues. Established in
1994 in Charleston, the Center’s mission
is to provide information, education and
technology transfer to the coastal
community for improved decision
making. The Center serves to bridge the
gap between coastal scientists and
resource managers by bringing Center
staff, technologies, and outside partner
expertise to bear on national problems
related to coastal ecosystems and
economies.

The Coastal Services Center’s Coastal
Change Analysis Program (C—CAP) is a
nationwide effort to produce
standardized land cover and benthic
habitat maps and change data for all
coastal areas of the United States. This
work is accomplished in close
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cooperation with state and local
resource management agencies. The
objectives of the program are to produce
nationally consistent baseline and
change data, and to determine the
impacts these changes have on living
marine resources for informed coastal
decision making as well as for
identifying and protecting essential fish
habitat. For these C-CAP efforts,
consideration for funding will be
limited to projects in the following
states, based on gaps in previous
mapping efforts: Florida, Massachusetts,
New Jersey, New York, North Carolina,
Oregon and Texas. Total amount of
funding available is $200,000 to
$335,000.

C-CAP will initiate projects in three
general areas in FY99:

0. New terrestrial land cover change
analysis projects will be initiated to
derive Landsat Thematic Mapper (TM)
based terrestrial wetlands and uplands
land cover characterizations and change
for state or regional scale studies. These
projects are part of the C—CAP effort to
establish a baseline change assessment
for all coastal areas of the United States.
Project funding for FY99 will range from
$10,000 to $75,000, for a total of up to
$300,000 maximum for this category.

1. New seagrass and other submersed-
benthic mapping projects will be
initiated to derive location and change
maps of seagrass and other nearshore
benthic resources as part of the
continuing C-CAP effort to establish a
baseline change assessment for all
coastal areas of the United States.
Project funding for FY99 will range from
$5,000 to $10,000, for a total of up to
$30,000 maximum for this category.

2. State and local land cover and
benthic change applications projects
will be initiated to foster local (county
and township level) use of C—-CAP land
cover and benthic resource maps for
coastal land use planning and
management. Project funding for FY99
will range from $10,000 to $35,000, for
a total of up to $35,000 maximum for
this category.

Roles and Responsibilities

These projects are intended to be
cooperative in nature. The project
proposals should demonstrate
cooperative efforts among various
participants such as federal, state, and
local governments. Successful proposals
will establish a consortium of key
participants, and identify appropriate
responsibilities for these project
partners. The following items identify
the minimum project participation
expected by the Coastal Services Center
and the project applicant. Additional

roles and responsibilities should be

identified by the applicant.

1. Coastal Services Center. C-CAP
and the Coastal Services Center shall
have primary responsibility for the
following activities associated with the
project:

2 Provide all Landsat TM imagery or
aerial Photography needed for the
project. The original, government-
provided data are property of CSC and
must be returned to CSC upon
completion of the project.

2 Provide technical guidance for
image processing, field verification, and
accuracy assessment to ensure all
procedures and products meet the
guidelines presented in Dobson et al.
1995 (Available on the C-CAP
homepage of the CSC web site or upon
request from the CSC library). This
includes:

—The provision of guidance and
manpower in all field exercises
deemed necessary by both parties;
and

—Site visits by C-CAP personnel to the
facilities of the cooperator(s) to
provide technical assistance as
necessary during data processing.

2 Provide all necessary forms,
information and assistance to document
Federal Geographic Data Committee
(FGDC) compliant metadata for the
change detection product.

2 Monitor progress and evaluate
biannual progress reports.

0. Cooperator. The Cooperator shall
have primary responsibility for the
following activities associated with the
project:

2 Organize and manage project
planning and partnership development.

2 Administer the cooperative
agreement in accordance with the terms
of the cooperative agreement award.

2 Identify a technical coordinator
that will take the lead for all technical
aspects of the change detection and a
management coordinator that will be
responsible for relating the data to key
management issues an ensuring that the
data are integrated into pertinent coastal
management programs.

2 Perform a change detection
analysis for the study area as per this
announcement presented in Dobson et
al. 1995.

2 Furnish for the change detection
analysis all digital (i.e. NWI) or hard
copy (i.e. aerial photos) data at their
disposal that may be valuable as
ancillary data.

2 Provide complete FGDC compliant
metadata for the change detection
products.

2 Provide all georeferenced field
data collected during image verification
and accuracy assessment.

2 Submit biannual progress reports.

0. Joint Responsibility Both C-CAP
and the cooperator will provide final
field accuracy assessment of the
product, which may require either party
to supply such equipment as laptop
computers for field use, GPS units, four-
wheel drive vehicles, etc.

Project Funding Priority

Program policy factors may be
considered in final award decisions to
ensure a balance of technical areas and
geographic distribution.

Project Proposal

All project proposals should include
the following sections for a total of 6—
8 pages maximum:

2 Goals and Objectives—identify
broad project goals and quantifiable
objectives;

2 Background/Introduction—state
the problem and summary of existing
federal/state/local efforts;

2 Audience—describe specifics of
how the project will contribute to
improving or resolving coastal
management issues with the primary
target audience, also identify the
audience explicitly;

2 Project Description/
Methodology—describe the specifics of
the project (in 3 pages maximum), with
a complete and explicit description of
the project area (i.e. TM scene path,
row; number and location of aerial
photos, flightlines etc);

2 Project Partners—identify project
partners and their respective roles;

2 Milestones and Outcomes—Iist
target milestones, timelines, and desired
outcomes in terms of products or
services; and,

2 Project Budget—provide a detailed
budget breakdown by category and
provide a brief narrative budget
justification, including identification of
20% cost share.

Note: All applicants are required to submit
1 original and 2 copies of a completed and
signed NOAA Grants Application Package.
The application package may be obtained by
calling the Coastal Services Center at (843)
740-1200.

Selection Process

Applicants will submit applications
to the Coastal Services Center by the
published due date. Each proposal will
be reviewed by two external and two
NOAA reviewers. Reviewers will
individually score each proposal
following the criteria published in these
guidelines. Each proposal will be
ranked by average score and submitted
to the CSC Coastal Information Services
Associate Director, who will make the
final selections based on reviewer
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rankings and the project funding
priorities outlined above. It is
anticipated that 3 to 10 projects will be
funded.

Evaluation Criteria (With Weights)

Applications that do not meet the
required 20% cost share will not be
considered.

Coastal Management Relevance (40
points).

2 Does the project tie into ongoing
federal, state or local management
activities and/or programs? (25 points).

2 Does the project address critical
federal, state or local coastal
management policies relating to land
cover and land cover change (i.e. non-
point source runoff? (15 points).

Strength of Partnerships (30 points).

2 Does the project have a clearly
defined audience and products have
clearly defined users? (15 points).

2 How will the project foster
ongoing federal, state or local
partnerships for use of land cover
change to answer coastal management
needs among key collaborators? (15
points).

Technical Merit (30 points).

2 Does the proposed project
maximize the use of existing resources?
(15 points).

2 Is the approach scientifically
sound and relevant at the local level?
(15 points).

Selection Schedule

The following are the approximate
milestones and dates for the selection
schedule of the cooperator:
Applications due: July 15, 1998
Award target start date: October 31,

1998

Project Reporting/Evaluation
Requirements

The Cooperator will be asked to
provide biannual progress reports.

Funding Availability

Specific funding available for awards
will be finalized after NOAA budget for
FY 99 is authorized. Total funding
available for this announcement will be
between $200,000 and $335,000. There
is nos guarantee that sufficient funds
will be available to make awards for all
approved projects. Publication of this
notice does not obligate NOAA to award
any specific grant or cooperative
agreement or to obligate all or any parts
of the available funds.

Cost Sharing

Cost sharing at 20% of the total
Federal project funding cost is required
in response to these guidelines and
should be provided by the applicant or
third party contributions.

Eligibility Criteria

Applicant eligibility is limited to
projects in the following states, based on
gaps in previous efforts; Florida,
Massachusetts, New Jersey, New York,
North Carolina, Oregon and Texas.
Other Federal agencies or institutions
are not eligible to receive Federal
assistance under this notice.

Indirect Costs

The total dollar amount of the indirect
costs proposed in an application under
this program must not exceed the
current indirect cost rate negotiated and
approved by the applicant’s cognizant
Federal agency, prior to the proposed
effective date of the award or 100
percent of the total proposed direct
costs dollar amount in the application,
whichever is less. If a rate has not been
established, one will be negotiated by
the Department of Commerce Office of
Inspector General.

Federal Policies and Procedures

Recipients and sub-recipients are
subject to all Federal laws and Federal
and DOC policies, regulations, and
procedures applicable to Federal
assistance awards.

Name Check Review

All non-profit and for-profit
applicants are subject to a name check
review process. Name checks are
intended to reveal if any key individuals
associated with the recipient have been
convicted of, or are presently facing,
criminal charges such as fraud, theft,
perjury, or other matters that
significantly reflect on the recipient’s
management, honesty, or financial
integrity.

Past Performance

Unsatisfactory performance under
prior Federal awards may result in an
application not being considered for
funding.

Pre-Award Activities

If applicants incur any costs prior to
an award being made, they do so solely
at their own risk of not being
reimbursed by the Government.
Notwithstanding any oral or written
assurance that may have been received,
there is no obligation on the part of DOC
to cover pre-award costs, should an
award not be made or funded at a level
less than requested.

No Obligation for Future Funding

If the application is selected for
funding, DOC has no obligation to
provide any additional future funding in
connection with that award. Renewal of
an award to increase funding or extend

the period of performance is at the total
discretion of DOC.

Delinquent Federal Debts

No award or Federal Funds shall be
made to an applicant who has an
outstanding delinquent Federal debt
until either:

(i) The delinquent account is paid in
full,

(ii) A negotiated repayment schedule
is established and at least one payment
is received, or

(iii) Other arrangements satisfactory to
DOC are made.

Primary Applicant Certifications

All organizations or individuals
preparing grant applications must
submit a completed Form CD-511
“Certifications Regarding Debarment,
Suspension, and Other Responsibility
Matters; Drug-Free Workplace
Requirements and Lobbying,” and
explanations are hereby provided:

Non-Procurement Debarment and
Suspension

Prospective participants (as defined at
15 CFR part 26, Section 105) are subject
to 15 CFR part 26, **‘Nonprocurement
Debarment and Suspension’ and the
related section of the certification form
prescribed above applies;

Drug-Free Workplace

Grantees (as defined at 15 CFR part
26, Section 605) are subject to 15 CFR
part 26, subpart f, “Government side
Requirements for Drug-Free Workplace
(Grants)” and the related section of the
certification form prescribed above
applies;

Anti-Lobbying

Persons (as defined at 15 CFR part 28,
Section 105) are subject to the lobbying
provisions of 31 U.S.C. 1352,
“Limitation on use of appropriated
funds to influence certain Federal
contracting and financial transactions,”
and the lobbying section of the
certification form prescribed above
applies to application/bids for grants,
cooperative agreements, and contracts
for more than $100,000, and loans and
loan guarantees for more than $150,000,
or the single family maximum mortgage
limit for affected programs, whichever is
greater; and Anti-Lobbying Disclosures.
Any applicant that has paid or will pay
for lobbying using any funds must
submit an SF—LLL, “‘Disclosure of
Lobbying Activities,” as required under
15 CFR part 28, Appendix B.

Lower-Tier Certifications

Recipients shall require applicants/
bidders for sub-grants, contracts,
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subcontracts, or other lower-tier-covered
transactions at any tier under the award
to submit, if applicable, a completed
Form CD-512, “Certifications Regarding
Debarment, Suspension, Ineligibility
and Voluntary Exclusion-Lower Tier
Covered Transactions and Lobbying”
and disclosure form, SF-LLL,
“Disclosure of Lobbying Activities.”
Form CD-512 is intended for the use of
recipients and should not be transmitted
to DOC. SF—LLL submitted by any tier
recipient or sub-recipient should be
submitted to DOC in accordance with
the instructions contained in the aware
document.

False Statements

A false statement on an application is
grounds for denial or termination of
funds and grounds for possible
punishment by a fine or imprisonment
as provided in 18 U.S.C. 1001.

Intergovernmental Review

____Applications under this program
are subject to Executive Order 12372,
“Intergovernmental Review of Federal
Programs.”

Buy American-Made Equipment or
Products

Applicants are hereby notified that
they will be encouraged, to the greatest
extent practicable, to purchase
American-made equipment and
products with funding provided under
this program in accordance with
Congressional intent.

Classification

This action has been determined to be
not significant for purposes of Executive
Order 12866.

Prior notice and an opportunity for
public comment are not required by the
Administrative Procedure Act or any
other law for this notice concerning
grants, cooperative agreements, benefits,
and contracts. Therefore, a regulatory
flexibility analysis is not required for
purposes of the Regulatory Flexibility
Act. Notwithstanding any other
provision of law, no person is required
to respond to, nor shall a person be
subject to, a penalty for failure to
comply with a collection of information
subject to the requirements of the
Paperwork Reduction Act (PRA) unless
the collection of information displays a
currently valid OMB control number.

This natice involves a collection-of-
information requirement subject to the
Paperwork Reduction Act. The
collection-of-information has been
approved by OMB, OMB Control
Numbers 0348-0043, 0348-0044, 0348—
0040, 0348-0046, and 0605-0001.

Dated: June 9, 1998.
Captain Evelyn J. Fields,

Acting Deputy Assistant Administrator for
Ocean Services and Coastal Zone
Management.

[FR Doc. 98-16268 Filed 6—-17-98; 8:45 am]

BILLING CODE 3510-08-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 061198C ]

Federal Investment Task Force; Public
Meeting

AGENCY: National Marine fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meeting.

SUMMARY: The Sustainable Fisheries Act
(SFA) requires the Secretary of
Commerce (Secretary) to establish a task
force to study the role of the Federal
Government in subsidizing fleet
capacity and influencing capital
investment in fisheries. The Federal
Investment Task Force will hold its
fourth meeting on June 26-29, 1998, in
Portland, ME.

DATES: The meeting of the task force
will be held June 26-29, 1998. See
SUPPLEMENTARY INFORMATION for specific
dates and times.

ADDRESSES: The meeting will be held at
the Sheraton South Portland, 363 Maine
Hall Road, Portland, ME 04106,
telephone (207) 775-6161.

FOR FURTHER INFORMATION CONTACT: John
Reisenweber, Atlantic States Marine
Fisheries Commission, (301) 713-2363;
fax: (301) 713-1875; email:
john.reisenweber@noaa.gov; or Matteo
Milazzo, (301) 713-2276.
SUPPLEMENTARY INFORMATION:

Meeting Dates

June 26, 1998, 1:00 p.m. to 9:00 p.m.

The Task Force will review the
Federal programs that were discussed at
the previous meeting. The review will
include a discussion of the influence
that these programs have had on
capacity and capitalization of fishing
fleets.

June 27, 1998, 8:30 a.m. to 6:00 p.m.

The Task Force will review the
working papers that have been updated
and developed since the last meeting.

June 28, 1998, 7:00 p.m. to 9:00 p.m.

The Task Force will hear public input
regarding the Federal Investment Study.
The public is encouraged to comment
on the general scope and concept of the

study, as well as the effect of Federal
programs on the capacity and
capitalization of fishing fleets.

June 29, 1998, 8:30 a.m. To 5:00 p.m.

The Task Force will review the
comments received at the public
meeting. The Task Force will conclude
its review and further discuss the
influence of other federal agencies and
policies on capacity and capitalization
in the fishing fleet. The Task Force will
also determine the subjects and topics to
be included on the agenda for the next
meeting.

Special Accommodations

The meeting is physically accessible
to those with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to John
Reisenweber at (301) 713-2363 at least
5 days prior to the meeting date.

Dated: June 15, 1998.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 98-16244 Filed 6-17-98; 8:45 am]
BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Telecommunications and
Information Administration

[Docket No. 980422102—-8152-02]

Public Meeting To Explore Privacy
Issues Related to Electronic
Commerce

AGENCY: National Telecommunications
and Information Administration,
Department of Commerce.

ACTION: Notice.

SUMMARY: This public meeting will
provide an opportunity for members of
the academic community, industry,
privacy advocates, public interest
groups, the public and government to
explore issues surrounding electronic
commerce privacy. The meeting will
provide a forum for debate and
dialogue.
DATES: The meetings will be held on
June 23 and 24, 1998 from 9 a.m. until
5p.m.
ADDRESSES: The meeting is scheduled to
take place at the Department of
Commerce, main auditorium, 14th
Street and Constitution Avenue, NW.,
Washington, DC. Attendees should use
the Main Entrance on 14th Street. To
facilitate entry please (1) have a picture
ID available and/or a U.S. government
building pass if applicable and (2) have
your registration form with you.

If the meeting location changes,
another Federal Register notice will be
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issued. Updates about the location of
the meeting will also be available on the
NTIA website at www.ntia.doc.gov/
ntiahome/privacy, or you may call Jane
Coffin at 202-482—-1866. The meeting
will also be broadcast over the Internet.
The broadcast can be accessed via the
NTIA website.

FOR FURTHER INFORMATION CONTACT:

Jane Coffin, by phone (202) 482-1866,
by facsimile (202) 482-1865, by mail
marked to her attention at NTIA/OIA,
Room 4701, 14th Street and
Constitution Avenue, NW., Washington,
DC 20230, or by electronic mail at
privacy@ntia.doc.gov.

MEDIA INQUIRIES: Please contact the
Office of Public Affairs, at (202) 482—
7002.

SUPPLEMENTARY INFORMATION: The U.S.
Department of Commerce announces a
two-day meeting on privacy and
electronic commerce. The purpose of
the meeting is to promote dialogue and
discussion regarding privacy issues
related to electronic commerce, to
discuss whether, and to what extent,
self regulation can address privacy
concerns, to discuss the elements of
effective self regulation, to consider
privacy issues and concerns specific to
children, to review and discuss the
advantages and disadvantages regarding
a proposed methodology for assessing
compliance in regard to self regulation,
to examine successful strategies for
protecting privacy on the Internet and to
survey current technologies available to
protect consumer privacy on the
Internet.

Agenda

June 23
Overview of privacy issues
Issues of Children’s Privacy
Results of Public Surveys on Privacy
Elements of Effective Self Regulation
June 24
Industry Reports on Self Regulatory
Approaches
Children’s Workshop
Technology Tools to Protect Privacy
Consumer Education/Consumer
Assistance

This agenda is subject to change. For
an updated, more detailed agenda,
please check the NTIA website at
www.ntia.doc.gov/ntiahome/privacy/.

Public Participation: The meeting will
be open to the public and physically
accessible to people with disabilities.
Any member of the public wishing to
attend and requiring special services,
such as sign language interpretation or
other ancillary aids, should contact
Amy Flatten at least five (5) working

days prior to the meeting at (202) 482—
1866.

Registration: Information about paper
and electronic registration for the
summit will be available on the
National Telecommunications and
Information Administration website,
http://www.ntia.doc.gov/ntiahome/
privacy/, or contact Jane Coffin,
Telecommunications Policy Specialist,
the NTIA/OIA, U.S. Department of
Commerce, Main Auditorium, 14th
Street and Constitution Avenue, NW.,
Washington, DC 20230. Telephone:
(202) 482-1866; Fax: (202) 482-1865; e-
mail at privacy@ntia.doc.gov.

Shirl Kinney,

Deputy Assistant Secretary and
Administrator, National Telecommunications
and Information Administration.

[FR Doc. 98-16126 Filed 6-17-98; 8:45 am]
BILLING CODE 3510-60-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Submission for OMB Review;
Comment Request

ACTION: Notice.

The Department of Defense has
submitted to OMB for clearance, the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Title, Associated Form, and OMB
Number: Department of Defense
Standard Tender of Freight, MT Form
364-R, OMB Number 0704-0261.

Type of Request: Reinstatement.

Number of Respondents: 993.

Responses per Respondent: 13.

Annual Responses: 13,500.

Average Burden per Response: 45
minutes.

Annual Burden Hours: 10,125.

Needs and Uses: The Department of
Defense Standard Tender of Freight
Services is used to determine freight
transportation charges, accessorial and
security service costs, and to select
carriers for 1.2 million Government Bill
of Lading (GBL) freight shipments
annually. The information derived from
the DoD tenders on file with the
Military Traffic Management Command
(MTMC) is used by the MTMC
subordinate commands and DoD
shippers to select the lowest cost carrier
to transport freight shipments. This
information is used to develop about
140,000 procurement rate quotations
annually. Additionally, DoD tender rate
and other pertinent tender data are

noted on the GBL at the time of
shipment. The DoD tender is used as the
source document for the General
Services Administration post-shipment
audit of carrier freight bills.

Affected Public: Business or Other
For-Profit.

Frequency: On occasion.

Respondent’s Obligation: Required to
obtain or retain benefits.

OMB Desk Officer: Mr. Peter N. Weiss.

Written comments and
recommendations on the proposed
information collection should be sent to
Mr. Weiss at the Office of Management
and Budget, Desk Officer for DoD, Room
10236, New Executive Office Building,
Washington, DC 20503.

DOD Clearance Officer: Mr. Robert
Cushing.

Written requests for copies of the
information collection proposal should
be sent to Mr. Cushing, WHS/DIOR,
1215 Jefferson Davis Highway, Suite
1204, Arlington, VA 22202-4302.

Dated: June 12, 1998.

Patricia L. Toppings,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 98-16172 Filed 6-17-98; 8:45 am]
BILLING CODE 5000-04-M

DEPARTMENT OF DEFENSE

Office of the Secretary

[Transmittal No. 98-17]
36(b)(1) Arms Sales Notification

AGENCY: Department of Defense, Defense
Security Assistance Agency.

ACTION: Notice.

SUMMARY: The Department of Defense is
publishing the unclassified text of a
section 36(b)(1) arms sales notification.
This is published to fulfill the
requirements of section 155 of P.L. 104—
164 dated 21 July 1996.

FOR FURTHER INFORMATION CONTACT: Ms.
J. Hurd, DSAA/COMPT/RM, (703) 604—
6575.

The following is a copy of a letter to
the Speaker of the House of
Representatives, Transmittal 98-17,
with attached transmittal and policy
justification.

L. M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

BILLING CODE 5000-04-M
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DEFENSE SECURITY ASSISTANCE AGENCY

WASHINGTON, DC 20301-2800

1 JUN 1998
In reply refer to:
I-56705/97

Honorable Newt Gingrich

Speaker of the House of
Representatives

Washington, D.C. 20515-6501

Dear Mr. Speaker:

Pursuant to the reporting requirements of Section 36(b) (1)
of the Arms Export Control Act, we are forwarding herewith
Transmittal No. 98-17 and under separate cover the classified
annex thereto. This Transmittal concerns the Department of the
Air Force’s proposed Letter(s) of Offer and Acceptance (LOA) to
Taipei Economic and Cultural Representative Office in the
United States for defense articles and services estimated to
cost $160 million. Soon after this letter is delivered to your
office, we plan to notify the news media of the unclassified
portion of this Transmittal.

Sincerely,

b e

MICHAEL S. DAVISON, JR.
LIEUTENANT GENERAL, USA

Attachments

Separate Cover:
Classified Annex

Same ltr to: House Committee on International Relations
Senate Committee on Appropriations
Senate Committee on Foreign Relations
House Committee on National Security
Senate Committee on Armed Services
House Committee on Appropriations
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(i)

(ii)

(iii)

(iv)

(v)

(vi)

(vii)

Transmittal No. 98-17

Notice of Proposed Issuance of Letter of Offer
Pursuant to Section 36(b) (1)
of the Arms Export Control Act

Prospective Purchaser: Taipei Economic and Cultural
Representative Office (TECRO) in the United States
pursuant to P.L. 96-8

Total Estimated Value:

Major Defense Equipment* $ 120 million
Other $ 40 million
TOTAL $ 160 million

Description of Articles or Services Offered:
Twenty-eight sets of PATHFINDER/SHARPSHOOTER navigation
and targeting pods, integration of the pods with the
F-16A/B aircraft, flight testing, personnel training and
training equipment, special test sets and support
equipment, publications and technical data, U.S.
Government and contractor engineering and logistics
personnel services, spare and repair parts, maintenance
support of repairable material and other related
elements of program support.

Military Department: Air Force (SKA, Amendment 8)

Sales Commission, Fee, etc., Paid, Offered, or Agreed to
be Paid: none

Sensitivity of Technology Contained in the Defense
Article or Defense Services Proposed to be Sold:
See Annex under separate cover.

Date Report Delivered to Congress: 1 JUN 1998

* as defined in Section 47(6) of the Arms Export Control Act.
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POLICY JUSTIFICATION

Taipei Economic and Cultural Representative Office (TECRO) in the
United States - Navigation and Targeting Pods

The Taipei Economic and Cultural Representative Office (TECRO) in
the United States pursuant to P.L. 96-8 has requested a possible
sale of 28 sets of PATHFINDER/SHARPSHOOTER navigation and
targeting pods, integration of the pods with the F-16A/B
aircraft, flight testing, personnel training and training
equipment, special test sets and support equipment, publications
and technical data, U.S. Government and contractor engineering
and logistics personnel services, spare and repair parts,
maintenance support of repairable material and other related
elements of program support. The estimated cost is $160 million.

This possible sale is consistent with the United States law and
policy as expressed in Public Law 96-8.

The recipient will use these navigation and targeting pods on its
F-16A/B aircraft to provide a low altitude navigation and
targeting capability. Taiwan will have no difficulty absorbing
these navigation and targeting pods into its inventory as part of
the F-16A/B aircraft program.

The possible sale of this equipment and support will not affect
the basic military balance in the region.

The prime contractor will be the Lockheed Martin Corporation,
Orlando, Florida. There are no offset agreements proposed to be
entered into in connection with this potential sale.

Implementation of this possible sale will not require the
assignment of any additional U.S. Government personnel in-
country; however, it is estimated that five contractor
representatives will be required in-country to provide technical
support for approximately three to six months following delivery
of the pods.

There will be no adverse impact on U.S. defense readiness as a
result of this possible sale.

[FR Doc. 98-16173 Filed 6—17-98; 8:45 am]
BILLING CODE 5000-04-C
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DEPARTMENT OF DEFENSE
Department of the Army

Army Science Board; Notice of Closed
Meeting

In accordance with Section 10(a)(2) of
the Federal Advisory Committee Act
(P.L. 92-463), announcement is made of
the following Committee Meeting:

Name of Committee: Army Science Board
(ASB).

Date of Meeting: 13-23 July 1998.

Time of Meeting: 0800-1700.

Place: Arnold & Mabel Beckman Center—
Irvine, CA.

Agenda: The Army Science Board’s (ASB)
Summer Study panels on “Prioritizing Army
Space Needs’ and ‘‘Concepts and
Technology of the Army Beyond 2010 will
meet for the purpose of discussion, report
writing, and finalizing briefings for their
respective sponsors. These meetings will be
closed to the public in accordance with
Section 552b(c) of Title 5, U.S.C., specifically
subparagraph (4) thereof, and Title 5, U.S.C.,
Appendix 2, subsection 10(d). The classified
and unclassified matters to be discussed are
so inextricably intertwined so as to preclude
opening any portion of these meetings. For
further information, please contact our office
at (703) 604-7490.

Wayne Joyner,

Program Support Specialist, Army Science
Board.

[FR Doc. 98-16150 Filed 6-17-98; 8:45 am]
BILLING CODE 3710-08-M

DEPARTMENT OF DEFENSE
Department of the Army

Army Science Board; Notice of Closed
Meeting

In accordance with Section 10(a)(2) of
the Federal Advisory Committee Act
(P.L. 92-463), announcement is made of
the following Committee Meeting:

Name of Committee: Army Science Board
(ASB).

Date of Meeting: 15 June 1998.

Time of Meeting: 0900-1600.

Place: Edgewood, MD.

Agenda: The Army Science Board’s (ASB)
Issue Group panel on “Review of Risk
Assessment Methodology for Proposed DoD
Range Rule’” will meet to the effort to scope
and write their assessment of the risk
methodology. This meeting will be closed to
the public in accordance with Section
552b(c) of Title 5, U.S.C., specifically
subparagraph (4) thereof, and Title 5, U.S.C.,
Appendix 2, subsection 10(d). The classified
and unclassified matters to be discussed are
so inextricably intertwined so as to preclude
opening any portion of these meetings. For

further information, please contact our office
at (703) 604-7490.

Wayne Joyner,

Program Support Specialist, Army Science
Board.

[FR Doc. 98-16151 Filed 6-17-98; 8:45 am]
BILLING CODE 3710-08-M

DELAWARE RIVER BASIN
COMMISSION

Notice of Commission Meeting and
Public Hearing

Notice is hereby given that the
Delaware River Basin Commission will
hold a public hearing on Wednesday,
June 24, 1998. The hearing will be part
of the Commission’s regular business
meeting which is open to the public and
scheduled to begin at 1:30 p.m. in the
Goddard Conference Room of the
Commission’s offices at 25 State Police
Drive, West Trenton, New Jersey.

An informal conference among the
Commissioners and staff will be held at
9:30 a.m. at the same location and will
include a presentation on loadings of
PCBs from tributaries and point sources
to the tidal Delaware River; discussion
of DRBC advisory committee functions
and 1998 DRBC meeting schedule and
locations.

In addition to the subjects listed
below which are scheduled for public
hearing, the Commission will also
address the following: Minutes of the
May 27, 1998 business meeting;
announcements; General Counsel’s
report; report on Basin hydrologic
conditions; consideration of request for
hearing re Glen Mills School Docket No.
D—97-39; a resolution concerning
funding to support the position of
Delaware Estuary Program Coordinator;
a resolution providing for the election of
the Commission offices of Chair, Vice
Chair and Second Vice Chair; and
public dialogue.

The subjects of the hearing will be as
follows:

Applications for Approval of the
Following Projects Pursuant to Article
10.3, Article 11 and/or Section 2.8 of the
Compact

1. Evansburg Water Company D-96—
57 CP. A ground water withdrawal
project to supply water to the
applicant’s Perkiomen Division
distribution system from existing Well
Nos. 201, 203, 204, and from new Well
No. 202, and to increase the combined
allocation of ground water from 5.5
million gallons (mg)/30 days to 6.06 mg/
30 days. The project is located in
Perkiomen Township, Montgomery
County in the Southeastern

Pennsylvania Ground Water Protected
Area.

2. New Jersey Department of Military
and Veterans Affairs D-96-66 CP. A
ground water withdrawal project to
supply up to 14.4 mg/30 days of water
to the applicant’s cemetery turf
irrigation system from new Well Nos. A,
B and C, and to limit the withdrawal
limit from all wells to 14.4 mg/30 days.
The project is located in North Hanover
Township, Burlington County, New
Jersey.

3. Township of Buckingham D-97-49
CP. A ground water withdrawal project
to supply water to the applicant’s
distribution system from existing Well
Nos. BV-1, BV-2, FS-1, FS-2, CS-1,
CS-2 and CS-3, from acquired Well
Nos. L-1 and L-2 (formerly Peddler’s
Village Partnership Well Nos. 1 and 3),
from new Well Nos. F-1 and F-2, and
to increase the existing withdrawal limit
from 21.15 mg/30 days to 33.2 mg/30
days. The project is located in
Buckingham Township, Bucks County
in the Southeastern Pennsylvania
Ground Water Protected Area.

4. Warwick Township Water & Sewer
Authority D-98-19 CP. An
interconnection project for the transfer
of an average up to 1.2 million gallons
per day (mgd) of treated water from
Philadelphia Suburban Water Company
(PSWC) to the applicant. The water
transfer will serve the projected needs of
the applicant’s service area in Warwick
Township, Bucks County, Pennsylvania.
The proposed transfer will establish a
conjunctive use water system for the
project service area, which currently
relies on ground water and is located in
the Southeastern Pennsylvania Ground
Water Protected Area. PSWC'’s
Neshaminy Creek intake in Middletown
Township, Bucks County, will supply
the surface water via the
interconnection that entails a water
main extension from the PSWC system
along County Line Road in Warminster
Township, Bucks County north to the
applicant’s storage tank on Dark Hollow
Road in Warwick Township, Bucks
County.

5. Moorestown Township D-98-21 CP.
A project to rerate the applicant’s
sewage treatment plant (STP) No. 1 from
3.5 mgd to 3.88 mgd. Located off Pine
Road in Moorestown Township,
Burlington County, New Jersey, the STP
serves Moorestown Township and will
continue to discharge to North Branch
Pennsauken Creek.

6. Papen Farms, Inc. D-98-24. A
ground water withdrawal project to
supply up to 32.4 mg/30 days of water
to the applicant’s agricultural irrigation
system from the Wilson Farm Well; to
increase the existing withdrawal limit of
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130 mg/30 days from all wells to 160.2
mg/30 days, and to increase the
withdrawal limit from all wells and
intakes from 176 mg/30 days to 207 mg/
30 days. The project is located in Kent
County, Delaware.

7. Great Spring Waters of America,
Inc. D-98-27. A project to increase
withdrawals from an existing spring
water system from a combined total of
just less than 100,000 gallons per day
(gpd) to 300,000 gpd, which consists of
three sources, Spring Nos. 1, 2 and 3,
located in the drainage area of
Ontelaunee Creek in Lynn Township,
Lehigh County, Pennsylvania. The
springs are situated within 1,000 feet of
each other and are approximately 2,000
feet east of State Route 309 and 1,000
feet west of Mountain Road. The
withdrawals will be transported via tank
truck to the applicant’s bottling plant
located near the City of Allentown,
Lehigh County, Pennsylvania.

Documents relating to these items
may be examined at the Commission’s
offices. Preliminary dockets are
available in single copies upon request.
Please contact Thomas L. Brand at (609)
883-9500 ext. 221 concerning docket-
related questions. Persons wishing to
testify at this hearing are requested to
register with the Secretary at (609) 883—
9500 ext. 203 prior to the hearing.

Dated: June 9, 1998.
Susan M. Weisman,
Secretary.
[FR Doc. 98-16223 Filed 6—-17-98; 8:45 am]
BILLING CODE 6360-01-P

DEPARTMENT OF EDUCATION

Submission for OMB Review;
Comment Request

AGENCY: Department of Education.
ACTION: Submission for OMB review;
comment request.

SUMMARY: The Acting Deputy Chief
Information Officer, Office of the Chief
Information Officer, invites comments
on the submission for OMB review as
required by the Paperwork Reduction
Act of 1995.

DATES: Interested persons are invited to
submit comments on or before July 20,
1998.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Danny Werfel, Desk Officer,
Department of Education, Office of
Management and Budget, 725 17th
Street, NW., Room 10235, New
Executive Office Building, Washington,
DC 20503. Requests for copies of the

proposed information collection
requests should be addressed to Patrick
J. Sherrill, Department of Education, 600
Independence Avenue, S.W., Room
5624, Regional Office Building 3,
Washington, D.C. 20202—4651.

FOR FURTHER INFORMATION CONTACT:
Patrick J. Sherrill (202) 708-8196.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—-8339
between 8 a.m. and 8 p.m., Eastern time,
Monday through Friday.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency'’s ability to perform its
statutory obligations. The Acting Deputy
Chief Information Officer, Office of the
Chief Information Officer, publishes this
notice containing proposed information
collection requests prior to submission
of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g., new, revision, extension, existing
or reinstatement; (2) Title; (3) Summary
of the collection; (4) Description of the
need for, and proposed use of, the
information; (5) Respondents and
frequency of collection; and (6)
Reporting and/or Recordkeeping
burden. OMB invites public comment at
the address specified above. Copies of
the requests are available from Patrick J.
Sherrill at the address specified above.

Dated: June 12, 1998.
Hazel Fiers,

Acting Deputy Chief Information Officer,
Office of the Chief Information Officer.

Office of Postsecondary Education

Type of Review: Revision.

Title: Federal Perkins Loan Program
(formerly National Direct/Defense
Student Loan Program) Assignment
Form.

Frequency: Annually.

Affected Public: Individuals or
households; Businesses or other for-
profits; Not-for-profit institutions.

Reporting and Recordkeeping Hour
Burden: Responses: 30,500; Burden
hours: 15,250.

Abstract: This form is used to collect
pertinent data regarding defaulted
student loans from institutions
participating in the Federal Perkins
Loan program. The ED Form 533 serves
as the transmittal document in the
assignment of such defaulted loans to
the Federal government for collection.
[FR Doc. 98-16162 Filed 6—-17-98; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER97-2354-001]

Citizens Utilities Company; Notice of
Filing
June 12, 1998.

Take notice that on December 15,
1997, Citizens Utilities Company
(Citizens), tendered for filing an
Amendment to its March 27, 1997,
revised Open Access Transmission
Tariff filing applicable to its Vermont
Electric Division.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, NE, Washington, DC 20426,
in accordance with Rules 211 and 214
of the Commission’s Rules of Practice
and Procedure (18 CFR 385.211 and 18
CFR 385.214). All such motions and
protests should be filed on or before
June 22, 1998. Protests will be
considered by the Commission to
determine the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 98-16181 Filed 6—-17-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project Nos. 4632—020 and 4632-021]

Clifton Power Corporation; Notice of
Intent To Accept Surrender of License

June 12, 1998.

Take notice that the Commission
proposes to accept surrender of Clifton
Power Corporation’s license for the 800-



33362

Federal Register/Vol. 63, No. 117/ Thursday, June 18, 1998/ Notices

kilowatt Clifton Mills No. 1 Project No.
4632 located on the Pacolet River in
Spartanburg County, South Carolina.

By order issued June 2, 1998, (Clifton
Power Corporation, Order on Settlement
Offer, 83 FERC 1161,257) the
Commission directed its Secretary to
issue public notice of its intention to
unconditionally accept surrender of the
license for this project, unless
comments opposing such acceptance are
filed within 30 days after issuance of the
notice. The Commission will also
terminate, without re-assessment, the
civil penalty proceeding in this matter
(Clifton Power Corp. v. FERC, 88 F.3d
1258 (D.C. Cir. 1996), pending on
remand from the court).

The Commission will consider
whether to accept surrender of the
license, and if so, under what
conditions, in light of any such
comments received. If no such
comments are received, the surrender of
the license will be accepted
unconditionally on the thirty-first day
after issuance of this public notice,
without further order of the
Commission. After acceptance of
surrender, the Commission will no
longer regulate the safety of the project
or any other aspect of its operation.

Any person may file comments. All
comments must be received on or before
July 13, 1998, and must bear in all
capital letters the title “COMMENTS,”
and the project number P-4632.
Comments may be filed by providing an
original and 8 copies to: The Secretary,
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, DC
20426.

Comments must also be served upon:
Clifton Power Corporation, 5250 Clifton-
Glendale Road, Spartansburg, SC 29307.

Questions about this notice may be
addressed to Dean Wight at (202) 219—
2675.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 98-16188 Filed 6-17-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP98-234-002]

CNG Transmission Corporation; Notice
of Tariff Compliance

June 12, 1998.

Take notice that on June 9, 1998, CNG
Transmission Corporation (CNG)
tendered for filing as part of its FERC
Gas Tariff, Second Revised Volume No.

1, the following tariff sheets, with an
effective date of June 15, 1998:

Sub. Third Revised Sheet No. 361A

CNG respectfully requests a waiver of
Section 154.207 of the Commission’s
Regulations, so that its proposed
repagination tariff sheet become
effective June 15, 1998.

CNG states that the purpose of this
filing is to comply with the
Commission’s directive to correct the
pagination of a duplicately numbered
tariff sheet from CNG’s June 3, 1998
filing in Docket No. RP98-234—-001.
CNG proposes no substantive revision to
the content of these tariff sheets, other
than that which was reflected in CNG’s
June 3, 1998 filing.

CNG states that copies of its filing
have been mailed to CNG’s customers
and interested state commissions.

Any person desiring to protest this
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with Section
385.211 of the Commission’s Rules and
Regulations. All such protests must be
filed as provided in Section 154.210 of
the Commission’s Regulations. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceedings.
Copies of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 98-16192 Filed 6-17-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP98-598-000]

Columbia Gas Transmission
Corporation; Notice of Request Under
Blanket Authorization

June 12, 1998.

Take notice that on June 5, 1998,
Columbia Gas Transmission Corporation
(Columbia), 12801 Fair Lakes Parkway,
Fairfax Virginia 22030-0146, filed a
request pursuant to Sections 157.205
and 157.211 of the Commission’s
Regulations under the Natural Gas Act
(18 CFR 157.205, 157.211) for
authorization to construct and operate
facilities necessary to establish four new
points of delivery for firm transportation
service, all as more fully set forth in the
request that is on file with the

Commission and open to public
inspection.

Specifically, Columbia proposes to
construct and operate the necessary
facilities to establish four new delivery
points for firm transportation service
under Part 284. Columbia states that the
quantities to be provided through the
new delivery points will be within its
authorized level of services. As such,
Columbia states that there is no impact
on its existing design daily and annual
obligations to the customers.

Columbia estimates the cost to install
the new taps to be approximately $150
per tap.

Any person or the Commission’s staff
may, within 45 days after issuance of
the instant notice by the Commission,
file pursuant to Rule 214 of the
Commission’s Procedural Rules (18 CFR
385.214) a motion to intervene or notice
of intervention and pursuant to Section
157.205 of the Regulations under the
Natural Gas Act (18 CFR 157.205) a
protest to the request. If no protest is
filed within the time allowed therefor,
the proposed activity shall be deemed to
be authorized effective the day after the
time allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the time allowed
for filing a protest, the instant request
shall be treated as an application for
authorization pursuant to Section 7 of
the Natural Gas Act.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 98-16185 Filed 6-17-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP96-128-008]

Eastern Shore Natural Gas Company;
Notice of Proposed change in FERC
Gas Tariff

June 12, 1998.

Take notice that on June 1, 1998,
Eastern Shore Natural Gas Company
(Eastern Shore) tendered for filing as
part of its FERC Gas Tariff, Second
Revised Volume No. 1, the following
tariff sheets, with a proposed effective
date of July 1, 1998:

First Revised Sheet No. 213
First Revised Sheet No. 214
First Revised Sheet No. 215

Eastern Shore states that the purpose
of the filing is to comply with ordering
paragraph (G) of the Commission’s
October 15, 1997 order issued in Docket
Nos. CP96-128-000, et al. The order
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directed Eastern Shore to file revised
tariff sheets by June 1, 1998 to be
effective July 1, 1998 to fully comply
with the GISB electronic
communication standards.

Eastern Shore states that copies of its
filing are available for inspection at its
office at 417 Bank Lane, Dover,
Delaware and has been mailed to all
firm customers, interruptible customers,
and affected state commissions.

Any person desiring to protest this
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE, Washington DC
20426, in accordance with Section
385.211 of the Commission’s Rules and
Regulations. All such protests must be
filed as provided in Section 154.210 of
the Commission’s Regulations. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceedings.
Copies of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 98-16184 Filed 6—17-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP98-245-000]

High Island Offshore System; Notice of
Proposed Changes in FERC Gas Tariff

June 12, 1998.

Take notice that on June 10, 1998,
High Island Offshore System (HIOS)
tendered for filing as part of its FERC
Gas Tariff, Second Revised Volume No.
1, the following tariff sheets to be
effective August 1, 1998:

Sixth Revised Sheet No. 110
Second Revised Sheet No. 110A
Third Revised Sheet No. 110B
Second Revised Sheet No. 110C

HIOS asserts that the purpose of this
filing is to comply with the
Commission’s April 16, 1998, letter
order in the captioned proceeding
regarding Order No. 587-G. Pipelines
must comply with the adoption of
Version 1.2 of the GISB standards
(284.10(b)) and the standards regarding
the posting of information on websites
and retention of electronic information
(284.10(c)(3) (ii) through (v)).

Any person desiring to be heard or to
protest this filing should file a motion
to intervene or protest with the Federal

Energy Regulatory Commission, 888
First Street, N.E., Washington, D.C.
20426, in accordance with Sections
385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests should be
filed as provided in Section 154.210 of
the Commission’s Regulations. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 98-16195 Filed 6-17-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP97-342-005]

Kern River Gas Transmission
Company; Notice of Compliance Filing

June 12, 1998.

Take notice that on June 9, 1998, Kern
River Gas Transmission Company (Kern
River) tendered for filing as part of its
FERC Gas Tariff, First Revised Volume
No. 1, Substitute Original sheet No. 141,
to become effective July 1, 1998.

Kern River states that the purpose of
this filing is to comply with the
Commission’s June 2, 1998 letter order
in Docket No. RP97-342—-004 by
modifying Kern River’s pooling
provision to clarify that reimbursement
for fuel and lost and unaccounted-for
gas will be determined according to
Section 12 of the General Terms and
Conditions of Kern River’s tariff.

Kern River states that it has served
copies of the filing upon all intervenors
in Docket No. RP97-342.

Any person desiring to protest this
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with Section
385.211 of the Commission’s Rules and
Regulations. All such protests must be
filed as provided in Section 154.210 of
the Commission’s Regulations. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceedings.
Copies of this filing are on file with the
Commission and are available for public

inspection in the Public Reference
Room.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 98-16191 Filed 6-17-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP98-592-000]

Koch Gateway Pipeline Company;
Notice of Request Under Blanket
Authorization

June 12, 1998.

Take notice that on June 4, 1998,
Koch Gateway Pipeline Company (Koch
Gateway), Post Office Box 1478,
Houston, Texas 77251-1478, filed a
request with the Commission in Docket
No. CP98-592-000, pursuant to
Sections 157.205, and 157.216(b) of the
Commission’s Regulations under the
Natural Gas Act (NGA) for authorization
to abandon by removal an inactive 1-
inch delivery tap, authorized in blanket
certificate issued in Docket No. CP82—
430-000, all as more fully set forth in
the request on file with the Commission
and open to public inspection.

Koch Gateway proposes to abandon
by removal, a 1-inch tap that formerly
served an individual farm tap customer
on behalf of Entex, Inc. (Entex), a local
distribution company, in Jim Wells
County, Texas. The tap is inactive since
the end-user was converted to propane
service. Entex concurs with the
proposed abandonment.

Any person or the Commission’s staff
may, within 45 days after the
Commission has issued this notice, file
pursuant to Rule 214 of the
Commission’s Procedural Rules (18 CFR
385.214) a motion to intervene or notice
of intervention and pursuant to Section
157.205 of the Regulations under the
NGA (18 CFR 157.205) a protest to the
request. If no protest is filed within the
allowed time, the proposed activity
shall be deemed to be authorized
effective the day after the time allowed
for filing a protest. If a protest is filed
and not withdrawn within 30 days after
the time allowed for filing a protest, the
instant request shall be treated as an
application for authorization pursuant
to Section 7 of the NGA.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 98-16183 Filed 6—17-98; 8:45 am]
BILLING CODE 6717-01-M
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP98-246-000]

NorAm Gas Transmission Company;
Notice of Proposed Changes in FERC
Gas Tariff

June 12, 1998.

Take notice that on June 10, 1998,
NorAm Gas Transmission Company
(NGT) tendered for filing as part of its
FERC Gas Tariff, Fourth Revised
Volume No. 1, the following revised
tariff sheets to be effective July 10, 1998:

Second Revised Sheet No. 36
Third Revised Sheet No. 66
Second Revised Sheet No. 81
Second Revised Sheet No. 307A
Original Sheet 307B

NGT states that the revised tariff
sheets are being filed to implement the
non-discriminatory waiver of fuel
charges for certain path-specific limited
term backhaul transactions that do not
require the use of fuel on NGT’s system
and to implement the posting of such
transactions via NorAm’s EDGE
electronic bulletin board.

Any person desiring to be heard or to
protect this filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with Sections
385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests must be
filed as provided in Section 154.210 of
the Commission’s Regulations. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 98-16196 Filed 6—-17-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP98-247-000]

Northwest Alaskan Pipeline Company;
Notice of Proposed Changes in FERC
Gas Tariff

June 12, 1998.

Take notice that on June 9, 1998,
Northwest Alaskan Pipeline Company
(Northwest Alaskan) tendered for filing
to become part of its FERC Gas Tariff,
Original Volume No. 2, the following
tariff sheets, with the proposed effective
date of October 1, 1998:

Original Sheet Nos. 124DN-124DQ
First Revised Sheet No. 219
Original Sheet Nos. 220-223

First Revised Sheet No. 317
Original Sheet Nos. 318-321

Fifth Revised Sheet No. 400

Northwest Alaskan states that this
filing is being made to reflect the
proposed abandonment and tariff
termination of Rate Schedule X-4 and
tariff revisions to Rate Schedules X-1,
X-2 and X-3 to implement, in part, a
broader transaction which is intended to
restructure the arrangements among
Northwest Alaskan, its supplier, Pan-
Alberta Gas Ltd. (Pan-Alberta) and its
purchaser, PITCO. In brief, this
transaction would restructure the sale
such that Northwest Alaskan’s rights
and obligations under the Gas Sales
Contract dated March 9, 1978, by and
between Northwest Alaskan and Pan-
Alberta, as amended (WesternContract)
will be assigned to and assumed by Pan-
Alberta Gas U.S. (PAG-US); Northwest
Alaskan’s related sale to PITCO and
PITCO'’s related sale to Southern
California Gas Company (“‘SoCalGas™)
will be terminated; and PAG-US will
enter into a new contract directly with
SoCalGas for the sale of a portion of the
gas. In addition, PITCO will transfer its
current pipeline capacity rights on the
PG&E Gas Transmission-Northwest
Pipeline Corporation (PGT) and
Northwest Pipeline Corporation systems
to PAG-US.

Any person desiring to be heard or to
protest this filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with Sections
385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests must be
filed as provided in Section 154.210 of
the Commission’s Regulations. Protests
will be considered by the Commission
in determining the appropriate action to

be taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 98-16197 Filed 6-17-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP98-243-000]

Panhandle Eastern Pipe Line
Company; Notice of Reconciliation
Report

June 12, 1998.

Take notice that on June 5, 1998,
Panhandle Eastern Pipe Line Company
(Panhandle) tendered for filing its final
reconciliation report in compliance with
Atrticle 1, Section 3(d)(ii) of the April 18,
1996 Stipulation and Agreement in
Docket No. RP95-411-000 (Settlement).
The Settlement required the filing of a
reconciliation report as soon as
practicable following the termination of
the Second Firm GSR Settlement Rates.

Panhandle states that it filed in
Docket No. RP98-146-000 on February
27, 1998, to suspend the Second GSR
Settlement Reservation Surcharge for
firm transportation services provided
under Rate Schedules FT, EFT and LFT
and the Second GSR Settlement
Volumetric Surcharge for service
provided under Rate Schedule SCT
effective April 1, 1998. Panhandle’s
February 27, 1998 filing was approved
by Commission letter order issued
March 27, 1998.

Panhandle states that copies of its
filing are being served on all affected
customers and applicable state
regulatory agencies.

Any person desiring to be heard or to
protest this filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE, Washington, DC
20426, in accordance with Sections
385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests must be
filed on or before June 19, 1998. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
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of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 98-16193 Filed 6-17-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP98—244-000]

U-T Offshore System; Notice of
Proposed Changes in FERC Gas Tariff

June 12, 1998.

Take notice that on June 10, 1998 U-
T Offshore System (U-TOS) tendered
for filing as part of its FERC Gas Tariff,
Third Revised Volume No. 1, the
following tariff sheets, to become
effective August 1, 1998:

Eighth Revised Sheet No. 73,
Third Revised Sheet No. 73A,
Second Revised Sheet No. 73B,

U-TOS asserts that the purpose of this
filing is to comply with the
Commission’s April 16, 1998, letter
order in the captioned proceeding
regarding Order No. 587—G. Pipelines
must comply with the adoption of
Version 1.2 of the GISB standards
(284.10(b)) and the standards regarding
the posting of information on websites
and retention of electronic information
(284.10(c)(3)(ii) through (v)).

Any person desiring to be heard or to
protest this filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with Sections
385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests must be
filed as provided in Section 154.210 of
the Commission’s Regulations. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

Linwood A. Watson, Jr.,
Acting Secretary.
[FR Doc. 98-16194 Filed 6-17-98; 8:45 am]

BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. GT98-51-000]

Viking Gas Transmission Company;
Notice of GRI Refund

June 12, 1998.

Take notice that on June 9, 1998,
Viking Gas Transmission Company
(Viking) tendered for filing a report of
Gas Research Institute (GRI) refunds to
Viking for the period from January 1,
1997 to December 31, 1997.

Viking states that the refunds have
been based on a total refund from GRI
to Viking of $181,337.00, and have been
allocated to Viking’s firm shippers
based on their relative contributions to
GRI funding during 1997. Viking also
states that the reported refunds will be
credited to Viking’s customers on May
1998 invoices that will be mailed in
June.

Any person desiring to be heard or to
protest this filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with Section
385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests must be
filed on or before June 19, 1998. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 98-16186 Filed 6-17-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY
Federal Energy Regulatory
Commission

[Docket No. ER98-3006-000, et al.]

K&K Resources, Inc., et al. Electric
Rate and Corporate Regulation Filings

June 9, 1998.
Take notice that the following filings
have been made with the Commission:

1. K&K Resources, Inc.

[Docket No. ER98—-3006—-000]

Take notice that on June 4, 1998, K&K
Resources, Inc. (K&K) amended its

petition for acceptance of K&K Rate
Schedule FERC No. 1; the granting of
certain blanket approvals, including the
authority to sell electricity at market-
based rates; and the waiver of certain
Commission regulations.

K&K intends to engage in wholesale
electric power and energy purchases
and sales as a marketer. K&K is not in
the business of generating or
transmitting electric power.

Comment date: June 24, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

2. California Power Exchange
Corporation

[Docket Nos. EC96-19-028 ER96-1663-029,
ER98-1955-001, and ER98-2095-001]

Take notice that on June 1, 1998,
California Power Exchange Corporation
(PX) tendered for filing proposed
compliance changes to its PX Operating
Agreement and Tariff, including
Protocols. The compliance filing
responded to Commission orders issued
October 30, 1997, December 17, 1997,
and March 30, 1998 in the WEPEX
proceedings. The filing also includes a
pro forma Meter Service Agreement for
PX Participants and a PX Participation
Agreement. The PX also seeks waiver of
Section 35.10 of the Commission’s
Regulations, 18 CFR 35.10.

The PX states that its filing has been
served on all parties listed on the
official service lists in the above-
captioned dockets.

Comment date: August 5, 1998, in
accordance with Standard Paragraph E
at the end of this notice. In addition, the
comment must be categorized as
follows:

(1) Comments related to the proposed
changes to the PX Operating Agreement
and Tariff, including Protocols in
compliance with the Commission’s
orders;

(2) Comments on issues other than
compliance changes to the PX Operating
Agreement and Tariff, including
protocols, such as issues that have not
yet been addressed by the Commission;

(3) Comments related to the proposed
changes to the PX Participation
Agreement or the Meter Service
Agreement for PX Participants.

3. California Independent System
Operator Corporation

[Docket Nos. EC96-19-029 and ER96-1663—
030]

Take notice that on June 1, 1998,
California Independent System Operator
Corporation (ISO) tendered for filing
proposed compliance changes to its
Tariff, including Protocols, Bylaws and
Code of Conduct. The ISO seeks an
extension of time to file certain
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additional changes to its Tariff and
Bylaws. The ISO also seeks waiver of
section 35.10 of the Commission’s
regulations, 18 CFR 35.10 (1997).

The ISO states that its filing has been
served on all parties listed on the
official service lists in the above-
captioned dockets.

Comment date: August 5, 1998, in
accordance with Standard Paragraph E
at the end of this notice, and must
included a one-page executive
summary.

In addition, for administrative
convenience, the Commission has
classified the compliance filing into
eight categories. The captioned docket
includes, and is limited to, the 1SO
Tariff, including Protocols, Bylaws, and
Code of Conduct.*

Any comments addressing the ISO’s
June 1 submittal of the ISO Tariff,
including Protocols, Bylaws, and Code
of Conduct, must be filed in the
captioned proceeding, and should be
further categorized as follows:

(1) Comments related to the proposed
changes to the ISO Tariff, including
Protocols, Bylaws and Code of Conduct,
in compliance with the Commission’s
orders; or

(2) Comments on issues other than
compliance changes to the ISO Tariff,
including Protocols, Bylaws and Code of
Conduct, such as issues that have not
yet been addressed by the Commission;

4. California Independent System
Operator Corporation

[Docket Nos. ER98-899-001, ER98-990-001,
ER98-992-001, ER98-1019-001, ER98~
1057-001, ER98-1499-001, and ER98-1971—
001]

Take notice that on June 1, 1998,
California Independent System Operator
Corporation (ISO), tendered for filing
proposed compliance changes to its
Transmission Control Agreement,
certain pro forma operating agreements
and certain bilateral operating
agreements. The I1SO seeks an extension
of time to file certain additional
compliance changes to its Transmission
Control Agreement. The I1SO also seeks
waiver of Section 35.10 of the
Commission’s Regulations, 18 CFR
35.10.

1The remaining seven categories relate to the
Transmission Control Agreement and certain pro
forma and bilateral agreements submitted by the
ISO as part of the compliance filing. These portions
of the compliance filing are addressed in a separate
notice, issued concurrently in Docket Nos. ER98—
899-001, ER98-990-001, ER98-992-001, ER98-
1019-001, ER98-1057-001, ER98-1499-001 and
Docket No. ER98-1971-001. Comments addressing
the various agreements submitted with the
compliance filing, including pro forma agreements,
should be submitted in separate documents in the
relevant dockets, as described in the separate
notice.

The ISO states that its filing has been
served on all parties listed on the
official service lists in the above-
captioned dockets.

In addition, for administrative
convenience, the Commission has
classified the 1SO’s compliance filing
into eight categories. The captioned
dockets include, and are limited to,
seven of these categories, including the
Transmission Control Agreement, the
pro forma agreements, and the bilateral
agreements submitted by the ISO as part
of the compliance filing. 2

Any comments addressing the 1ISO’s
June 1 submittal of the various
agreements must be filed in separate
documents under the appropriate
docket number, as follows:

(1) Comments related to the proposed
changes to the Transmission Control
Agreement should be submitted in
Docket No. ER98-1971-001.

(2) Comments related to the proposed
changes to the pro forma and bilateral
Scheduling Coordinator Agreements
should be submitted in Docket No.
ER98-990-001.

(3) Comments related to the proposed
changes to the Interim Black Start
Agreement should be submitted in
Docket No. ER98-1019-001.

(4) Comments related to the proposed
changes to the pro forma and bilateral
Meter Service Agreements with either
Scheduling Coordinators or ISO
Metered Entities should be submitted in
Docket No. ER98-1499-001.

(5) Comments related to the proposed
changes to the pro forma and bilateral
Participating Generator Agreements
should be submitted in Docket No.
ER98-992-001.

(6) Comments related to the proposed
changes to the Responsible Participating
Transmission Owner Agreements
should be submitted in Docket No.
ER98-1057-001.

(7) Comments related to the proposed
changes to the pro forma and bilateral
Utility Distribution Company
Agreements should be submitted in
Docket No. ER98-899-001.

Comment date: August 5, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

2The remaining category relates to the 1ISO Tariff,
including Protocols, Bylaws and Code of Conduct,
submitted by the ISO as part of the compliance
filing. Those portions of the compliance filing are
addressed in a separate notice, issued concurrently
in Docket Nos. EC96-19-029 and ER96—-1663-030.
Comments addressing the ISO Tariff, including
Protocols, Bylaws, and Code of Conduct should be
submitted separately in the relevant dockets, as
described in the separate notice.

5. Wisconsin Electric Power Company

[Docket No. ER98-3216—-000]

Take notice that on June 4, 1998,
Wisconsin Electric Power Company
(Wisconsin Electric), tendered for filing
an electric service agreement under its
Market Rate Sales Tariff (FERC Electric
Tariff, Original Volume No. 8) with
Central Minnesota Municipal Power
Agency (CMMPA). Wisconsin Electric
respectfully requests an effective date of
June 1, 1998, to allow for economic
transactions.

Copies of the filing have been served
on CMMPA, the Michigan Public
Service Commission, and the Public
Service Commission of Wisconsin.

Comment date: June 24, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

6. Florida Power & Light Company

[Docket No. ER98-3218-000]

Take notice that on June 4, 1998,
Florida Power & Light Company (FPL)
tendered for filing proposed service
agreements with Orlando Utilities
Commission for Short-Term Firm
transmission service under FPL’s Open
Access Transmission Tariff.

FPL requests that the proposed
service agreement be permitted to
become effective on May 15, 1998.

Comment date: June 24, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

7. Arizona Public Service Company

[Docket No. ER98-3219-000]

Take notice that on June 4, 1998,
Arizona Public Service Company (APS)
tendered for filing a revised Contract
Demand Exhibit for the Bureau of
Indian Affairs (BIA) on behalf of the San
Carlos Irrigation Project applicable
under the APS—FERC Rate Schedule No.
201.

Current rate levels are unaffected,
revenue levels are unchanged from
those currently on file with the
Commission, and no other significant
change in service to these or any other
customer results from the revisions
proposed herein. No new facilities or
modifications to existing facilities are
required as a result of these revisions.

Copies of the filing have been served
on the BIA and the Arizona Corporation
Commission.

Comment date: June 24, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

8. Carolina Power & Light Company

[Docket No. ER98-3220-000]

Take notice that on June 4, 1998,
Carolina Power & Light Company
(CP&L), tendered for filing a service
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agreement between CP&L and Engelhard
Power Marketing, Inc., pursuant to
CP&L'’s Power Sales Tariff No. 1; a
service agreement between CP&L and
Baltimore Gas and Electric Company
pursuant to CP&L’s Power Sales Tariff
No. 1; a service agreement between
CP&L and LG&E Power pursuant to
CP&L’s Open Access Transmission
Tariff; and a service agreement between
CP&L and Pan Energy Power Services,
Inc., pursuant to CP&L’s Open Access
Transmission Tariff. Additionally, CP&L
filed a Motion for Waiver of Notice of
Filing Requirements or, in the
Alternative, Request for Exercise of
Commission’s Equitable Authority.

Copies of the filing were served on the
affected customers and on the North
Carolina Utilities Commission and the
South Carolina Public Service
Commission.

Comment date: June 24, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

9. California Independent System
Operator Corporation

[Docket No. ER98-3221-000]

On June 4, 1998, the California
Independent System Operator
Corporation (ISO) tendered for filing a
Meter Service Agreement for ISO
Metered Entities between the ISO and
Burney Forest Products (Burney) for
acceptance by the Commission.

The ISO states that this filing has been
served on Burney and the California
Public Utilities Commission.

Comment date: June 24, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

10. California Independent System
Operator Corporation

[Docket No. ER98-3222-000]

On June 4, 1998, the California
Independent System Operator
Corporation (ISO) tendered for filing a
Scheduling Coordinator Agreement
between the 1SO and Hafslund Energy
Trading L.L.C. (Hafslund) for acceptance
by the Commission.

The ISO states that this filing has been
served on Hafslund and the California
Public Utilities Commission.

Comment date: June 24, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

11. California Independent System
Operator Corporation

[Docket No. ER98-3223-000]

On June 4, 1998, the California
Independent System Operator
Corporation (ISO) tendered for filing a
Participating Generator Agreement
between Burney Forest Products

(Burney) and the 1SO for acceptance by
the Commission.

The ISO states that this filing has been
served on Burney and the California
Public Utilities Commission.

Comment date: June 24, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

12. California Independent System
Operator Corporation

[Docket No. ER98-3224-000]

On June 4, 1998, the California
Independent System Operator
Corporation (ISO) tendered for filing a
Participating Generator Agreement
between Ormond Beach Power
Generation, L.L.C. (Ormond Beach) and
the ISO for acceptance by the
Commission.

The ISO states that this filing has been
served on Ormond Beach and the
California Public Utilities Commission.

Comment date: June 24, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

13. The Empire District Electric Co.

[Docket No. ER98-3225-000]

Take notice that on June 4, 1998, The
Empire District Electric Company (EDE)
tendered for filing a service agreement
between EDE and Merchant Energy
Group of the Americas providing non-
firm point-to-point transmission service
pursuant to EDE’s Open Access
Transmission Tariff.

EDE states that a copy of this filing
has been served on Merchant Energy
Group of the Americas.

Comment date: June 24, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

14. The Empire District Electric Co.

[Docket No. ER98-3226—-000]

Take notice that on June 4, 1998, The
Empire District Electric Company (EDE)
tendered for filing a service agreement
between EDE and Southern Company
Energy Marketing L.P. providing non-
firm point-to-point transmission service
pursuant to EDE’s Open Access
Transmission Tariff.

EDE states that a copy of this filing
has been served on Southern Company
Energy Marketing L.P.

Comment date: June 24, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

15. The Empire District Electric Co.

[Docket No. ER98-3227-000]

Take notice that on June 4, 1998, The
Empire District Electric Company (EDE)
tendered for filing a service agreement
between EDE and Western Resources
Incorporated providing firm point-to-

point transmission service pursuant to
EDE’s Open Access Transmission Tariff.

EDE states that a copy of this filing
has been served on Western Resources
Incorporated.

Comment date: June 24, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

16. The Empire District Electric Co.
[Docket No. ER98-3228-000]

Take notice that on June 4, 1998, The
Empire District Electric Company (EDE),
tendered for filing changes of name and
address for companies with which EDE
has on file with the Commission
completed umbrella service agreements
for non-firm point-to-point transmission
service pursuant to EDE’s Open Access
Transmission Tariff.

EDE states that a copy of this filing
has been served on Cargill-IEC L.L.C.,
LG&E Energy Marketing, Inc., and PG&E
Power Services.

Comment date: June 24, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

17. The Empire District Electric Co.
[Docket No. ER98-3229-000]

Take notice that on June 4, 1998, The
Empire District Electric Company (EDE),
tendered for filing a service agreement
between EDE and AMOCO Energy
Trading Corp., providing non-firm
point-to-point transmission service
pursuant to EDE’s Open Access
Transmission Tariff.

EDE states that a copy of this filing
has been served on AMOCO Energy
Trading Corp.

Comment date: June 24, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

18. Consumers Energy Company
[Docket No. ER98-3230-000]

Take notice that on June 4, 1998,
Consumers Energy Company
(Consumers) tendered for filing an
executed service agreement for Non-
Firm Point-to-Point Transmission
Service pursuant to the Joint Open
Access Transmission Service Tariff filed
on December 31, 1996, by Consumers
and The Detroit Edison Company
(Detroit Edison) with the following
transmission customer: OGE Energy
Resources, Inc.

Copies of the filed agreement were
served upon the Michigan Public
Service Commission, Detroit Edison and
the transmission customer.

Comment date: June 24, 1998, in
accordance with Standard Paragraph E
at the end of this notice.
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19. Virginia Electric and Power Co.

[Docket No. ER98-3231-000]

Take notice that on June 4, 1998,
Virginia Electric and Power Company
(Virginia Power) tendered for filing a
Service Agreement between Virginia
Power and City of Springfield, Illinois
City Water, Light and Power under
Virginia Power’s FERC Electric Tariff
(First Revised Volume No. 4), which
was accepted by order of the
Commission dated November 6, 1997 in
Docket No. ER97-3561-001. Under the
tendered Service Agreement, Virginia
Power will provide services to City of
Springfield, Illinois City Water, Light
and Power under the rates, terms and
conditions of the applicable Service
Schedules included in the Tariff.
Virginia Power requests an effective
date of June 1, 1998, for the Service
Agreement.

Copies of the filing were served on
City of Springfield, Illinois City Water,
Light and Power, the Virginia State
Corporation Commission and the North
Carolina Utilities Commission.

Comment date: June 24, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

20. The Empire District Electric Co.

[Docket No. ER98-3232-000]

Take notice that on June 4, 1998, The
Empire District Electric Company (EDE)
tendered for filing a service agreement
between EDE and OGE Energy
Resources, Inc., providing for non-firm
point-to-point transmission service
pursuant to EDE’s Open Access
Transmission Tariff.

EDE states that a copy of this filing
has been served on OGE Energy
Resources, Inc.

Comment date: June 24, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

21. Environmental Resources Trust,
Inc.

[Docket No. ER98-3233-000]

Take notice that on June 4, 1998,
Environmental Resources Trust, Inc.
(ERT), tendered for filing an Application
for Blanket Approvals, Waivers and
Order Accepting Rate Schedule for
Filing, requesting authorization to
engage in electric power and energy
transactions as a marketer. ERT also
requests certain authorizations, waiver
of certain regulations, and acceptance
for filing of its proposed FERC Electric
Rate Schedule No. 1, which provides for
the sale of electric energy and/or
capacity at negotiated rates.

Comment date: June 24, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

22. The Empire District Electric Co.

[Docket No. ER98-3234-000]

Take notice that on June 4, 1998, The
Empire District Electric Company (EDE),
tendered for filing a service agreement
between EDE and American Electric
Power Services Corporation providing
non-firm point-to-point transmission
service pursuant to EDE’s Open Access
Transmission Tariff.

EDE states that a copy of this filing
has been served on American Electric
Power Services Corporation.

Comment date: June 24, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

Standard Paragraph

E. Any person desiring to be heard or
to protest said filing should file a
motion to intervene or protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 18 CFR 385.214). All such motions
or protests should be filed on or before
the comment date. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of these filings are on file with the
Commission and are available for public
inspection.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 98-16182 Filed 6-17-98; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 2232-356]

Duke Energy Corporation; Notice of
Availability of Environmental
Assessment

June 12, 1998.

An Environmental Assessment (EA) is
available for public review. The EA was
prepared for an application filed on
November 17, 1997, by the Duke Energy
Corporation, licensee for the Catawba-
Wateree Hydroelectric Project located in
North Carolina and South Carolina. In
its application, the licensee requests
that the Commission allow Harborside
Development, LLC., to excavate an
approximately 0.64 acre area of lake
bottom and to stabilize 295 feet of
shoreline on Lake Norman.

The EA finds that the proposed action
would not be a major federal action
significantly affecting the quality of the
human environment.

The EA was written by staff in the
Office of Hydropower Licensing,
Federal Energy Regulatory Commission.
Copies of the EA can be obtained by
calling the Commission’s public
reference room at (202) 208-1371.
Linwood A. Watson, Jr.,

Acting Secretary.
[FR Doc. 98-16187 Filed 6—-17-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Amendment of Application
Filed With the Commission

June 12, 1998.

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection:

a. Type of Application: Major License.

b. Project No.: P—11607-000.

c. Date Filed: January 30, 1998.

d. Applicant: Holyoke Gas & Electric
Department, Ashburnham Municipal
Light Plant, and Massachusetts
Municipal Wholesale Electric Company.

e. Name of Project: Holyoke
Hydroelectric Project.

f. Location: On the Connecticut River
in Hampden, Hampshire, and Franklin
Counties, Massachusetts.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 88 791(a)—-825(r).

h. Applicant Contact:

George E. Leary, Manager, Holyoke Gas
& Electric Department, 99 Suffolk
Street, Holyoke, MA 01040-4457,
(413) 536-9311.

Roger W. Bacon, Director, Power
Services Division, Massachusetts
Wholesale Electric Company, Randall
Road, P.O. Box 426, Ludlow, MA
01056, (413) 589-1041

John LeMieur, Acting General Manager,
Ashburnham Municipal Light Plant,
78 Central Street, P.O. Box 823,
Ashburnham, MA 01430-0823, (508)
827-4424

i. FERC Contact: Allan Creamer (202)
219-0365.

j. Comment Date: July 20, 1998.

k. Description of Amendment: On
January 30, 1998, the Holyoke Gas &
Electric Department (HG&E), the
Ashburnham Municipal Light Plant
(Ashburnham), and the Massachusetts
Municipal Wholesale Electric Company
(MMWEC) jointly filed an application to
amend the license application filed by
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Ashburnham and MMWEC on August
29, 1997, for the Holyoke Hydroelectric
Project (FERC Project No. 11607), which
is pending before the Commission. The
Commission staff will be acting on this
license application in the future.

The amendment: (1) adds HG&E as a
co-applicant to the application
originally filed by Ashburnham and
MMWEC; (2) specifies that HG&E, rather
than MMWEC, will finance the project
and sell a portion of the project power
to Ashburnham; and (3) adds several
new environmental measures, including
(a) sponsoring the annual shad derby,
(b) providing canoe portage around the
Holyoke dam, and (c) installing an
exclusion structure at the mouth of the
No. 2 Overflow spillway. The
amendment also (1) changes the
location where copies of the amended
application are available to HG&E’s
offices, (2) names the applicant contact
for HG&E, and (3) makes changes to the
applicant contacts for Ashburnham and
R.W. Beck, the applicant’s consultant.

I. Federal, state, and local agencies, as
well as other interested parties, are
invited to file comments on the
described amendment of application. A
copy of the amended application may be
obtained by agencies directly from the
applicant. If any agency or other party
does not file comments within the time
specified for filing comments, as shown
in paragraph (j), it will be presumed to
have no comments. One copy of an
agency’s comments must also be sent to
the applicant’s representative(s).
Linwood A. Watson, Jr.,

Acting Secretary.
[FR Doc. 98-16189 Filed 6—-17-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Application for Preliminary
Permit

June 12, 1998.

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection:

a. Type of Application: Preliminary
Permit.

b. Project No.: 11614-000.

c. Date filed: May 1, 1998.

d. Applicant: Allison Lake Hydro.

e. Name of Project: Allison Lake
Project.

f. Location: On Allison Lake and
Creek discharging into Port Valdez, in
Valdez County, Alaska.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C., § 791(a)-825(r).

h. Applicant Contact: Mr. Earle V.
Ausman, Allison Lake Hydro, 1503
West 33rd Avenue, Anchorage, AK
99503, (907) 258-2420.

i. FERC Contact: Mr. Robert Bell,
(202) 219-2806.

j. Comment Date: August 18, 1998.

k. Description of Project: The
proposed project would consist of: (1)
an existing natural Allison Lake having
a surface area of 245 acres with a storage
capacity of 8,000 acre-feet and normal
water elevation of 1,345 feet msl; (2) a
proposed intake structure; (3) a
proposed 3,900-foot-long, micro-drilled
tunnel, and a proposed 6,800-foot-long
38-inch-diameter pipeline; (4) a
proposed powerhouse having a
generating unit with an installed
capacity of 6,000-kW:; (5) a proposed
rock lined channel or culvert tailrace;
and (6) appurtenant facilities.

The project would have an annual
generation of 20.4 MWH and would be
sold to a local utility.

I. This notice also consists of the
following standard paragraphs: A5, A7,
A9, Al0, B, C, and D2.

Ab5. Preliminary Permit—Anyone
desiring to file a competing application
for preliminary permit for a proposed
project must submit the competing
application itself, or a notice of intent to
file such an application, to the
Commission on or before the specified
comment date for the particular
application (see 18 CFR 4.36).
Submission of a timely notice of intent
allows an interested person to file the
competing preliminary permit
application no later than 30 days after
the specified comment date for the
particular application. A competing
preliminary permit application must
conform with 18 CFR 4.30(b) and 4.36.

A7. Preliminary Permit—Any
qualified development applicant
desiring to file a competing
development application must submit to
the Commission, on or before a
specified comment date for the
particular application, either a
competing development application or a
notice of intent to file such an
application. Submission of a timely
notice of intent to file a development
application allows an interested person
to file the competing application no
later than 120 days after the specified
comment date for the particular
application. A competing license
application must conform with 18 CFR
4.30(b) and 4.36.

A9. Notice of intent—A notice of
intent must specify the exact name,
business address, and telephone number
of the prospective applicant, and must
include an unequivocal state of intent to
submit, if such an application may be

filed, either a preliminary permit
application or a development
application (specify which type of
application). A notice of intent must be
served on the applicant(s) names in this
public notice.

A10. Proposed Scope of Studies under
Permit—A preliminary permit, if issued,
does not authorize construction. The
term of the proposed preliminary permit
would be 36 months. The work
proposed under the preliminary permit
would include economic analysis,
preparation of preliminary engineering
plans, and a study of environmental
impacts. Based on the results of these
studies, the Applicant would decide
whether to proceed with the preparation
of a development application to
construct and operate the project.

B. Comments, Protests, or Motions to
Intervene—Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of Rules of Practice and
Procedure, 18 CFR 385.210, .211, .214.
In Determining the appropriate action to
take, the Commission will consider all
protests or other comments filed, but
only those who file a motion to
intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comnment date for the particular
application.

C. Filing and Service of Responsive
Documents—Any filings must bear in
all capital letters the title
“COMMENTS”, “NOTICE OF INTENT
TO FILE COMPETING APPLICATION",
“COMPETING APPLICATION",
“PROTEST”, “MOTION TO
INTERVENE", as applicable, and the
Project Number of the particular
application to which the filing refers.
Any of the above named documents
must be filed by providing the original
and the number of copies provided by
the commission’s regulations to: The
Secretary, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426. An additional
copy must be sent to Director, Division
of Project Review, Federal Energy
Regulatory Commission, at the above-
mentioned address. A copy of any
notice of intent, competing application
or motion to intervene must also be
served upon each representative of the
Applicant specified in the particular
application.

D2. Agency Comments—Federal,
state, and local agencies are invited to
file comments on the described
application. A copy of the application
may be obtained by agencies directly
from the Applicant. If an agency does
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not file comments within the time
specified for filing comments, it will be
presumed to have no comments. One
copy of an agency’s comments must also
be sent to the Applicant’s
representatives.

Linwood A. Watson, Jr.

Acting Secretary.

[FR Doc. 98-16190 Filed 6-17-98; 8:45 am]
BILLING CODE 6717-01-M

ENVIRONMENTAL PROTECTION
AGENCY

[SWH-FRL-6112—4]

Agency Information Collection
Activities-Proposed Collection;
Comment Request; Survey of the
Chlorinated Aliphatics Industry

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.), this document announces
that EPA is planning to submit the
following proposed Information
Collection Request (ICR) to the Office of
Management and Budget (OMB): Survey
of Chlorinated Aliphatics Industry, ICR
Number 1866.01. This ICR includes
information about clarifications to
updated information from the initial
RCRA section 3007 questionnaire and
possible site visits anticipated for this
information collection effort. Before
submitting the ICR to OMB for review
and approval, EPA is soliciting
comments on specific aspects of the
proposed information collection as
described below.

DATES: Comments must be submitted on
or before August 17, 1998.

ADDRESSES: Commenters must send an
original and two copies of their
comments referencing docket number
F-98—-CAIP—FFFFF to: RCRA Docket
Information Center, Office of Solid
Waste (5305G), U.S. Environmental
Protection Agency Headquarters (EPA,
HQ), 401 M Street, SW, Washington, DC
20460. Hand deliveries of comments
should be made to the Arlington, VA,
address below. Comments also may be
submitted electronically through the
Internet to: rcradocket@epamail.epa.gov.
Comments in electronic format also
should be identified by the docket
number F-98-CAIP-FFFFF. All
electronic comments must be submitted
as an ASCII. All electronic comments
must be submitted as an ASCII file
avoiding the use of special characters
and any form of encryption.

Commenters should not submit
electronically any confidential business
information (CBI). An original and two
copies of CBI must be submitted under
separate cover to: RCRA CBI Document
Control Officer, Office of Solid Waste
(5305W), U.S. EPA, 401 M Street, SW,
Washington, DC 20460.

Public comments and supporting
materials are available for viewing in
the RCRA Information Center (RIC),
located at Crystal Gateway I, First Floor,
1235 Jefferson Davis Highway,
Arlington, VA. The RIC is open from 9
am to 4 pm, Monday through Friday,
excluding federal holidays. To review
docket materials, it is recommended
that the public make an appointment by
calling (703) 603—9230. The public may
copy a maximum of 100 pages from any
regulatory docket at no charge.
Additional copies cost $0.15/page. The
index and some supporting materials
are available electronically.

The ICR is available on the Internet.
Follow these instructions to access the
information electronically;

WWW: http://www.epa.gov/epaoswer/
osw/hazwaste. htm#id

FTP: ftp.epa.gov

Login: anonymous

Password: your internet address
Files are located in /pub/epaoswer

The official record or this action will
be kept in paper form. Accordingly, EPA
will transfer all comments received
electronically into paper form and place
them in the official record, which also
will include all comments submitted
directly in writing.

EPA responses to comments, whether
the comments are written or electronic,
will be in a document in the Fedeal
Register. EPA will not reply
immediately to commenters
electronically other than to seek
clarification of electronic comments that
may be garbled in transmission or
during conversion to paper form, as
discussed above.

FOR FURTHER INFORMATION CONTACT: For
general information, contact the RCRA
Hotline at (800) 424-9346 or TDD (800)
553-7672 (Hearing impaired).In the
Washington, DC metropolitan area, call
(703) 412-9810 or TDD (703) 412-3323.

For more detailed information on
specific aspects of this rulemaking,
contact Wanda Levine, Office of Solid
Waste (5304W), U.S. Environmental
Protection Agency, 401 M Street, SW,
Washington, DC 20460, (703) 308—0438,
or levine. wanda@epamail.epa.gov.
SUPPLEMENTARY INFORMATION:

Affected entities: Entities potentially
affected by this action are those

generating, transporting, storing or
disposing of the wastes of interest from
the chlorinated aliphatics industry.

Title: Survey of Chlorinated
Aliphatics Industry ICR, Number
1866.01.

Abstract: Under the Industry Studies
Program, EPA’s Office of Solid Waste is
planning to conduct surveys of various
industries during the rest of this fiscal
year through FY 1999, primarily for the
purpose of developing hazardous waste
listing determinations as part of a
rulemaking effort under sections 3001
and 3004 of the Resources Conservation
and Recovery Act (RCRA). Information
collected under authority of this ICR
specifically will be used to establish and
expand an information data base with
regard to hazardous waste generation
and management by industry to support
a goal of more effective regulation under
sections 3001 and 3004 of RCRA.

The information acquired through the
Industry Studies Program has
contributed to the effective development
and implementation of the hazardous
waste regulatory program. The ICR, once
approved, will allow continued and
expanded data collection for the
following program areas:

e Listing.

¢ Land Disposal Restrictions (LDR)
and Capacity.

1+ Source Reduction and Recycling.

¢ Risk Assessment.

To support these hazardous waste
program areas, EPA has been
conducting surveys and site visits for
the chlorinated aliphatics industry since
1992 under authority granted under
RCRA section 3007 and OMB #2050—
0042. Responses to the surveys were
received and site visits conducted in
early 1993 to collect data for
development of hazardous waste
rulemakings as required by a consent
decree signed December 9, 1994, which
resulted from the EDF v. Reilly case.

For the chlorinated aliphatics that is
the subject of this information
collection, the main data to be collected
will be clarifications to updated survey
information, and possibly site visits if
necessary.

The information collected will be
used primarily to determine if wastes
from the chlorinated aliphatics industry
should be listed as hazardous. In
addition, this information also will be
used to support other RCRA activities
including developing engineering
analyses; conducting regulatory impact
analyses, economic analyses, and risk
assessments; and developing land
disposal restrictions treatment standards
and waste minimization programs.

EPA anticipates that some data
provided by respondents will be
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claimed as confidential business
information (CBI). Respondents may
make a business confidentially claim by
marking the appropriate data as CBI.
Respondents may not withhold
information from the Agency because
they believe it is confidential.
Information so designated will be
disclosed by EPA only to the extent set
forth in 40 CFR part 2.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR part 9 and 48 CFR Chapter
15.

EPA would like to solicit comments
to:

(i) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Agency, including
whether the information will have
practical utility;

(ii) Evaluate the accuracy of the
Agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

(iii) Enhance the quality, utility, and
clarity of the information to be
collected; and

(iv) Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated electronic,
mechanical, or other technological
collection techniques or other forms of
information technology; e.g., permitting
electronic submission of responses.

Burden Statement: Burden means the
total time, effort, or financial resources
expended by persons to generate,
maintain, retain, or disclose or provide
information to or for a Federal agency.
This includes the time needed to review
instructions; develop, acquire, install,
and utilize technology and systems for
the purposes of collecting, validating,
and verifying information, processing
and maintaining information, and
disclosing and providing information;
adjust the existing ways to comply with
any previously applicable instructions
and requirements; train personnel to be
able to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

The average annual burden imposed
by the clarification to the survey
updates is approximately 20.0 hours per
respondent. The average number of
responses for each respondent is 1. The
estimated number of likely respondents
is 25. The average annual burden

imposed by site visits is approximately
16 hours per respondent. The average
number of responses for each
respondent is 1.

The estimated number of likely
respondents is 3.

Data will be collected from the
chlorinated aliphatics industry that
generate wastes that may be listed as
hazardous.

Dated: June 2, 1998.
Elizabeth A. Cotsworth,
Acting Director, Office of Solid Waste.
[FR Doc. 98-16257 Filed 6-17-98; 8:45 am]
BILLING CODE 6560-50-M

ENVIRONMENTAL PROTECTION
AGENCY

[ER-FRL-5497-7]

Second Public Scoping Meeting for
EPA’s Environmental Impact
Statement for the Final Rule for
Environmental Impact Assessment of
Nongovernmental Activities in
Antarctica

AGENCY: U.S. Environmental Protection
Agency (EPA).

ACTION: Notice of second public scoping
meeting for EPA’s Environmental
Impact Statement (EIS) for the final rule
for environmental impact assessment
(E1A) of nongovernmental activities in
Antarctica.

SUMMARY: The U.S. EPA, in accordance
with Section 102(2)(c) of the National
Environmental Policy Act (NEPA), will
prepare a Draft EIS for proposed final
regulations that will provide for: (1)
environmental impact assessment of
nongovernmental activities, including
tourism, in Antarctica for which the
United States is required to give
advance notice under paragraph 5 of
Article VII of the Antarctic Treaty of
1959; and (2) coordination of the review
of information regarding environmental
impact assessments received by the
United States from other Parties to the
Protocol on Environmental Protection to
the Antarctic Treaty. These final
regulations will be prepared pursuant to
the Antarctic Science, Tourism, and
Conservation Act of 1996. EPA held its
first public scoping meeting on July 8,
1997, and, at the request of the
International Association of Antarctica
Tour Operators, individual Antarctica
tour operators, and The Antarctica
Project on behalf of the Antarctic and
Southern Ocean Coalition, agreed to
conduct a second scoping meeting
following the 1997-1998 Antarctic tour
season, the first such season following
promulgation of EPA’s Interim Final

Rule governing Environmental Impact
Assessment of Nongovernmental
Activities in Antarctica (Federal
Register/Vol. 62, No. 83/ Wednesday,
April 30, 1997/Rules and Regulations).
EPA invites comments and suggestions
on the scope of the rulemaking with
regard to the environmental and
regulatory issues to be addressed in the
EIS.

DATES: The public scoping meeting will
be on Tuesday, July 14, 1998, from 1:00
PM until 4:30 PM, at the Washington
Information Center—EPA Conference
Service Center, Conference Room 3
North, Waterside Mall, 4th and M Street
SW, Washington, DC. To access
Conference Room 3 North, enter
Waterside Mall through the entrance
directly in front of the Waterfront-SEU
Metro Station (green line), turn right at
the central hallway, left at the end of
this hallway, and enter the North
Conference Center through the last door
on the right. Written comments from the
public may also be sent directly to EPA
to the contacts listed below and will be
accepted by EPA through July 31, 1998.

FOR FURTHER INFORMATION CONTACT: Mr.
Joseph Montgomery or Ms. Katherine
Biggs, Office of Federal Activities
(2252A), U.S. Environmental Protection
Agency, 401 M Street SW, Washington,
DC 20460; telephone: (202)564—-7157 or
(202)564—-7144, respectively.

SUPPLEMENTARY INFORMATION: Please
refer to the Public Scoping Meeting
Notice for the July 8, 1997 meeting
(Federal Register/Vol. 62, No. 105/
Monday, June 2, 1997/Notices), and the
Notice of Intent to Prepare an EIS for the
final rule for EIA of nongovernmental
activities in Antarctica (Federal
Register/Vol. 62, No. 90/Friday, May 9,
1997/Notices). Copies of documents
pertinent to this project are available
from the contacts listed above and also
on the World Wide Web at: http://
www.epa.gov/oeca/ofa.

Richard E. Sanderson,

Director, Office of Federal Activities.

[FR Doc. 98-16209 Filed 6—-17-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-6112-3]

Common Sense Initiative Council
(CsIC)

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notification of Public Advisory
CSI Petroleum Refining and Computers
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and Electronics Sector Subcommittee
meetings; open meetings.

SUMMARY: Pursuant to the Federal
Advisory Committee Act, Public Law
92-463, notification is hereby given that
the Petroleum Refining and Computers
and Electronics Sector Subcommittees
of the Common Sense Initiative Council
will meet on the dates and times
described below. All meetings are open
to the public. Seating at the meeting will
be on a first-come basis and limited time
will be provided for public comment.
For further information concerning
specific meetings, please contact the
individuals listed with the
announcement below.

(1) Petroleum Refining Sector
Subcommittee Meeting—July 7-8, 1998

Notification is hereby given that the
Environmental Protection Agency will
hold an open meeting of the Common
Sense Initiative (CSI) Petroleum
Refining Sector Subcommittee on July
7-8, 1998. The Equipment Leaks and
Refinery Air Information Reporting
System (RAIRS) Workgroup meetings
will be held from 1:00 p.m. EST to 6:00
p.m. EST on Monday, July 6. The full
Petroleum Refining Sector
Subcommittee will meet from 9:00 a.m.
EST to 6:00 p.m. EST on Tuesday, July
7 and from 9:00 a.m. EST to 5:00 p.m.
EST on Wednesday, July 8. The meeting
will be held at the Old Town Alexandria
Holiday Inn Select, 480 King Street,
Alexandria, VA 22314. The hotel
telephone number is 703-549-6080 or
800-368-5047.

The preliminary agenda for the
Subcommittee meeting includes
comments from the National Petroleum
Refiners Association and the American
Petroleum Institute on an Equipment
Leaks Project Report and a discussion of
a strategic framework and performance
goals for the Petroleum Refining Sector
Subcommittee. There will also be
reports of the Accidental Release
Information Project, the RAIRS Project,
and the Equipment Leaks Project.
Additionally, presentations are planned
on Marathon Oil Company’s Texas City
Refinery consolidated leak detection
and repair program, and the potential of
laser technologies as alternatives to
current emissions monitoring methods.
A public comment period will also be
provided.

For further information concerning
this meeting of the Petroleum Refining
Sector Subcommittee, please contact
either Craig Weeks, Designated Federal
Officer (DFO), at US EPA Region 6
(6EN), 1445 Ross Avenue, Dallas, TX
75202-2733, by telephone at 214-665—
7505 or E-mail at

weeks.craig@epamail.epa.gov or Steve
Souders, Alternate DFO, at US EPA by
mail (5306W), 401 M Street, SW,
Washington, DC 20460, by telephone at
703-308-8431 or E-mail at
souders.steve@epamail.epa.gov.

(2) Computers and Electronics Sector
Subcommittee—July 15 and 16, 1998

Notification is hereby given that the
Environmental Protection Agency will
hold an open meeting of the Common
Sense Initiative (CSI) Computers and
Electronics Sector Subcommittee on
July 15 from 8:30 a.m. EST to 5:00 p.m.
EST and on July 16 from 8:30 a.m. EST
to 3:00 p.m. EST. The meeting will be
held at the Washington Marriott Hotel at
1221—22nd Street, NW, Washington,
DC. The Hotel telephone number is
202-872-1500.

Both days, July 15 and 16, 1998, will
include meetings of the full
subcommittee, and breakout sessions for
the three subcommittee workgroups
(Reporting and Information Access;
Overcoming Barriers to Pollution
Prevention, Product Stewardship, and
Recycling; and Alternative Strategies).
Projects to be discussed include CURE
(Consolidated Uniform Report for the
Environment); BOLDER (Basic On-Line
Disaster and Emergency Response);
Green Track, a project to offer regulatory
flexibility or other incentives for
improvement of environmental
performance at facilities; a project to
develop a printed resource guide to
assist stakeholders to develop
constructive approaches to address
environmental issues in their own
communities; Evaluation of Models and
Development of Best Practices for
Electronic Equipment Recovery in a San
Francisco Recycling Pilot, an
examination of data from pilot
collection projects to identify data gaps
and develop a report. The subcommittee
will also discuss the results of the June
9, 1998 meeting of the Common Sense
Initiative Council. Opportunity for
public comment on major issues under
discussion will be provided at intervals
throughout the meeting.

For further information concerning
the meeting of the Computers and
Electronics Sector Subcommittee
meeting, please contact John J. Bowser,
Acting DFO, U.S. EPA on (202) 260—
1771, by fax on (202) 260-1096, by e-
mail at bowser.john@epamail.epa.gov.,
or by mail at U.S. EPA (MC 7405), 401
M Street, S.W., Washington, DC 20460;
Mark Mahoney, U.S. EPA Region 1 on
(617) 565-1155; or David Jones, U.S.
EPA Region 9 on (415) 744—-2266.

Inspection of Subcommittee
Documents: Documents relating to the
above Sector Subcommittee

announcements will be publicly
available at the meeting. Thereafter,
these documents, together with the
official minutes for the meeting, will be
available for public inspection in room
3802M of EPA Headquarters, Common
Sense Initiative Staff, 401 M Street, SW,
Washington, DC 20460, telephone
number 202—260-7417. Common Sense
Initiative information can be accessed
electronically on our web site at
http.//www.epa.gov/commonsense.

Dated: June 12, 1998.
Helga B. Butler,
Acting Designated Federal Officer.
[FR Doc. 98-16256 Filed 6-17-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-6111-9]

Peak Oil Superfund Site Notice of
Proposed De Minimis Settlement

AGENCY: Environmental Protection
Agency.

ACTION: Notice of proposed de minimis
settlement.

SUMMARY: Under section 122(g)(4) of the
Comprehensive Environmental
Response, Compensation and Liability
Act (CERCLA), the Environmental
Protection Agency (EPA) has offered
approximately 650 de minimis parties at
the Peak Oil Superfund Site (Site) an
opportunity to enter into an
Administrative Order on Consent (AOC)
to settle claims for past and future
response costs at the Site. On August 28,
1997, EPA published the names of 140
parties that returned signature pages
accepting EPA’s offer. Since that time,
37 additional parties have submitted
signature pages accepting EPA’s de
minimis settlement offer.

Following is a list of those additional
37 parties: B&W Corporation f/k/a
Bowman Transportation, Case
International Harvester, Crews
Equipment Company, City of Fort
Myers, City of Wauchula, Compressed
Air Products, Inc., Crown Datsun n/k/a
Crown Nissan, Crown Pontiac, Dundee
Citrus Growers Association, Eagle
Supply, Inc., Fred P. Smith, Inc., Graff’s
Union 76, Grimsley Oil Company, Inc.,
Haines City Citrus Growers Association,
Hoagland Oldsmobile, Hough Chevrolet,
Jiffy Lube International, Inc., Jim
McKeel Buick-GMC Trucks n/k/a Blount
Buick-GMC Trucks, Lake Placid Citrus
Growers, Inc., M. Anderson Industries,
Inc., Nitram, Inc., Okeechobee County
School Board, SmithKline Beecham
Corporation, Peace River Packing
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Company, Penreco, Pinckney, Inc., Polk
Nursery Company, Inc., Shell
Distributor (Hobson Ingram), Sims
Crane & Equipment Co. (Sims Crane
Service, Inc.), Smith Brothers Oil
Company, Smoak Groves, Inc., Spring
Lock Scaffolding, Tampa Bay Hermetics,
Inc., Tampa Yacht and Country Club,
Inc., Tito’s Service Center, Inc., United
Telephone Company of Florida, Unocal
Corp., and The Wickie Company.

EPA will consider public comments
on the proposed settlement with these
37 parties for thirty days. EPA may
withdraw from or modify the proposed
settlement should such comments
disclose facts or considerations which
indicate the proposed settlement is
inappropriate, improper, or inadequate.
Copies of the proposed settlement are
available from: Ms. Paula V. Batchelor,
U.S. Environmental Protection Agency,
Region 1V, Program Services Branch,
Waste Management Division, 61 Forsyth
Street, S.W., Atlanta, Georgia 30303,
(404) 562-8887.

Written comment may be submitted to
Mr. Greg Armstrong at the above
address within 30 days of the date of
publication.

Dated: May 27, 1998.

Jewell Harper,

Acting Director, Waste Management Division.
[FR Doc. 98-16253 Filed 6—-17-98; 8:45 am]
BILLING CODE 6560-50-M

FEDERAL ELECTION COMMISSION

Sunshine Act Meeting
AGENCY: Federal Election Commission.

* * * * *
FEDERAL REGISTER NUMBER: 15702.
PREVIOUSLY ANNOUNCED DATE & TIME:
Thursday, June 18, 1998, 10:00 a.m.,
Meeting open to the public.

This meeting has been cancelled.
* * * * *
DATE & TIME: Tuesday, June 23, 1998 at
10:00 a.m.
PLACE: 999 E Street, N.W., Washington,
D.C.
STATUS: This meeting will be closed to
the public.
ITEMS TO BE DISCUSSED:

Compliance matters pursuant to 2
U.S.C. §437g.

Audits conducted pursuant to 2
U.S.C. §437g, §438(b), and Title 26,
U.S.C.

Matters concerning participation in
civil actions or proceedings or
arbitration.

Internal personnel rules and
procedures or matters affecting a

particular employee.
* * * * *

DATE & TIME: Thursday, June 25, 1998 at
10:00 a.m.

PLACE: 999 E Street, N.W. Washington,
D.C. (Ninth Floor).

STATUS: This meeting will be open to the
public.
ITEMS TO BE DISCUSSED:
Correction and Approval of Minutes.
Audit: 1996 Democratic National
Convention Committee, Inc.
Audit: Chicago’s Committee for ‘96.
Soft Money: Revised Draft Notice of
Proposed Rulemaking.
Administrative Matters.
PERSON TO CONTACT FOR INFORMATION:
Mr. Ron Harris, Press Officer,
Telephone: (202) 694-1220.
Marjorie W. Emmons,
Secretary of the Commission.
[FR. Doc. 98-16334 Filed 6-16-98; 10:49 am]
BILLING CODE 6715-01-M

FEDERAL MARITIME COMMISSION

Ocean Freight Forwarder License
Applicants

Notice is hereby given that the
following applicants have filed with the
Federal Maritime Commission
applications for licenses as ocean freight
forwarders pursuant to section 19 of the
shipping Act of 1984 (46 U.S.C. app.
1718 and 46 CFR 510).

Persons knowing of any reason why
any of the following applicants should
not receive a license are requested to
contact the Office of Freight Forwarders,
Federal Maritime Commission,
Washington, DC 20573; Kenneth Clark
Company, Inc., 6505 St. Helena Avenue,
P.O. Box 9145, Baltimore, MD 21222,
Officers: Wayne K. Clark, President,
Janice M. Clark, Vice President.

Dated: June 15, 1998.
Joseph C. Polking,
Secretary.
[FR Doc. 98-16204 Filed 6-17-98; 8:45 am]
BILLING CODE 6730-01-M

FEDERAL RESERVE SYSTEM

Change in Bank Control Notices;
Acquisition of Shares of Banks or
Bank Holding Companies; Correction

This notice corrects a notice (FR Doc.
98-15501) published on page 31994 of
the issue for Thursday, June 11, 1998.

Under the Federal Reserve Bank of
Kansas City heading, the entry for Frank
P. Giltner Ill, Phoenix, Arizona, is
revised to read as follows:

A. Federal Reserve Bank of Kansas
City (D. Michael Manies, Assistant Vice

President) 925 Grand Avenue, Kansas
City, Missouri 64198-0001:

1. Frank P. Giltner Ill, and Renee
Valladares Giltner, both of Phoenix,
Arizona; to acquire voting shares of The
Avoca Company, Avoca, Nebraska, and
thereby indirectly acquire voting shares
of Farmers State Bank of Nebraska,
Bennet, Nebraska.

Comments on this application must
be received by June 25, 1998.

Board of Governors of the Federal Reserve
System, June 12, 1998.

Robert deV. Frierson,

Associate Secretary of the Board.

[FR Doc. 98-16170 Filed 6—-17-98; 8:45 am]
BILLING CODE 6210-01-F

FEDERAL RESERVE SYSTEM

Formations of, Acquisitions by, and
Mergers of Bank Holding Companies

The companies listed in this notice
have applied to the Board for approval,
pursuant to the Bank Holding Company
Act of 1956 (12 U.S.C. 1841 et seq.)
(BHC Act), Regulation Y (12 CFR Part
225), and all other applicable statutes
and regulations to become a bank
holding company and/or to acquire the
assets or the ownership of, control of, or
the power to vote shares of a bank or
bank holding company and all of the
banks and nonbanking companies
owned by the bank holding company,
including the companies listed below.

The applications listed below, as well
as other related filings required by the
Board, are available for immediate
inspection at the Federal Reserve Bank
indicated. The application also will be
available for inspection at the offices of
the Board of Governors. Interested
persons may express their views in
writing on the standards enumerated in
the BHC Act (12 U.S.C. 1842(c)). If the
proposal also involves the acquisition of
a nonbanking company, the review also
includes whether the acquisition of the
nonbanking company complies with the
standards in section 4 of the BHC Act.
Unless otherwise noted, nonbanking
activities will be conducted throughout
the United States.

Unless otherwise noted, comments
regarding each of these applications
must be received at the Reserve Bank
indicated or the offices of the Board of
Governors not later than July 13, 1998.

A. Federal Reserve Bank of Atlanta
(Lois Berthaume, Vice President) 104
Marietta Street, N.W., Atlanta, Georgia
30303-2713:

1. Habersham Bancorp, Cornelia,
Georgia; to acquire 27.06 percent of the
voting shares of Empire Bank Corp.,
Homerville, Georgia, and thereby
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indirectly acquire Empire Banking Co.,
Homerville, Georgia.

B. Federal Reserve Bank of St. Louis
(Randall C. Sumner, Vice President) 411
Locust Street, St. Louis, Missouri 63102-
2034:

1. National City Bancshares, Inc.,
Evansville, Indiana; to merge with
Community First Financial, Inc.,
Maysville, Kentucky, and thereby
indirectly acquire Community First
Bank of Kentucky, Warsaw, Kentucky,
and Community First Bank, N.A.,
Maysville, Kentucky.

2. National City Bancshares, Inc.,
Evansville, Indiana; to merge with Trigg
Bancorp, Inc., Cadiz, Kentucky, and
thereby indirectly acquire Trigg County
Farmers Bank, Cadiz, Kentucky.

3. Independent Southern Bancshares,
Inc. ESOT, Brownsville, Tennessee, and
its subsidiary, Independent Southern
Bancshares, Inc., Brownsville,
Tennessee; to acquire 100 percent of the
voting shares of First Western Bank,
Cooper City, Florida.

C. Federal Reserve Bank of Kansas
City (D. Michael Manies, Assistant Vice
President) 925 Grand Avenue, Kansas
City, Missouri 64198-0001:

1. Archer, Inc., Central City, Nebraska;
to acquire an additional 9 percent, for a
total of 57.20 percent, of the voting
shares of Osceola Insurance, Inc.,
Osceola, Nebraska, and thereby
indirectly acquire First National Bank,
Osceola, Nebraska, and Gretna State
Bank, Gretna, Nebraska.

2. Gold Banc Corporation, Inc., and
Gold Banc Acquisition Corporation VI,
Inc., both of Leawood, Kansas; to
acquire 100 percent of the voting shares
of First State Bancorp., Inc., Pittsburg,
Kansas, and thereby indirectly acquire
First State Bank & Trust Company,
Pittsburg, Kansas. In connection with
this application Gold Banc Acquisition
Corporation VII, Inc., Leawood, Kansas,
has applied to become a bank holding
company by acquiring 100 percent of
the voting shares of First State Bancorp.,
Inc., Pittsburg, Kansas;, and thereby
indirectly acquire First State Bank &
Trust Company, Pittsburg, Kansas.

Board of Governors of the Federal Reserve
System, June 12, 1998.

Robert dev. Frierson,

Associate Secretary of the Board.

[FR Doc. 98-16171 Filed 6-17-98; 8:45 am]
BILLING CODE 6210-01-F

FEDERAL RESERVE SYSTEM

Formations of, Acquisitions by, and
Mergers of Bank Holding Companies

The companies listed in this notice
have applied to the Board for approval,

pursuant to the Bank Holding Company
Act of 1956 (12 U.S.C. 1841 et seq.)
(BHC Act), Regulation Y (12 CFR Part
225), and all other applicable statutes
and regulations to become a bank
holding company and/or to acquire the
assets or the ownership of, control of, or
the power to vote shares of a bank or
bank holding company and all of the
banks and nonbanking companies
owned by the bank holding company,
including the companies listed below.

The applications listed below, as well
as other related filings required by the
Board, are available for immediate
inspection at the Federal Reserve Bank
indicated. The application also will be
available for inspection at the offices of
the Board of Governors. Interested
persons may express their views in
writing on the standards enumerated in
the BHC Act (12 U.S.C. 1842(c)). If the
proposal also involves the acquisition of
a nonbanking company, the review also
includes whether the acquisition of the
nonbanking company complies with the
standards in section 4 of the BHC Act.
Unless otherwise noted, nonbanking
activities will be conducted throughout
the United States.

Unless otherwise noted, comments
regarding each of these applications
must be received at the Reserve Bank
indicated or the offices of the Board of
Governors not later than July 13, 1998.

A. Federal Reserve Bank of Dallas
(W. Arthur Tribble, President) 2200
North Pearl Street, Dallas, Texas 75201-
2272:

1. The A.N.B. Holding Company, Ltd.,
The ANB Corporation, and ANB
Delaware Corporation, all of Terrell,
Texas; to acquire 100 percent of the
voting shares of Bank of Van Zandt,
Canton, Texas.

Board of Governors of the Federal Reserve
System, June 15, 1998.

Robert deV. Frierson,

Associate Secretary of the Board.

[FR Doc. 98-16250 Filed 6-17-98; 8:45 am]
BILLING CODE 6210-01-F

FEDERAL RESERVE SYSTEM

Notice of Proposals to Engage in
Permissible Nonbanking Activities or
to Acquire Companies that are
Engaged in Permissible Nonbanking
Activities

The companies listed in this notice
have given notice under section 4 of the
Bank Holding Company Act (12 U.S.C.
1843) (BHC Act) and Regulation Y, (12
CFR Part 225) to engage de novo, or to
acquire or control voting securities or
assets of a company, including the
companies listed below, that engages

either directly or through a subsidiary or
other company, in a nonbanking activity
that is listed in § 225.28 of Regulation

Y (12 CFR 225.28) or that the Board has
determined by Order to be closely
related to banking and permissible for
bank holding companies. Unless
otherwise noted, these activities will be
conducted throughout the United States.

Each notice is available for inspection
at the Federal Reserve Bank indicated.
The notice also will be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing on the
question whether the proposal complies
with the standards of section 4 of the
BHC Act.

Unless otherwise noted, comments
regarding the applications must be
received at the Reserve Bank indicated
or the offices of the Board of Governors
not later than July 2, 1998.

A. Federal Reserve Bank of New
York (Betsy Buttrill White, Senior Vice
President) 33 Liberty Street, New York,
New York 10045-0001:

1. Cooperatieve Centrale Raiffeisen-
Boerenleenbank B.A., Utrecht, The
Netherlands; to acquire Weiss, Peck &
Greer, L.L.C., New York, New York, and
thereby engage in acting as investment
and financial adviser to any person,
pursuant to § 225.28(b)(6) of Regulation
Y; conducting agency transactional
services for customer investments,
pursuant to § 225.28 (b)(7) of Regulation
Y; acting directly or indirectly as
general partner of, managing member in
or otherwise controlling investment
funds that invest in up to 5 percent of
the voting securities and 25 percent of
the nonvoting equity of companies; See
The Dresdner Bank, A.G., 84 Fed. Res.
Bull. 361 (1998), (‘‘Dresdner/Oeschle’);
The Bessemer Group, Incorporated, 82
Fed. Bull. 569 (1996); and Meridian
Bancorp, Inc., 80 Fed. Res. Bull. 736
(1994); acting as a commodity pool
operator, See Dresdner/Oeschle;
providing administrative services to
mutual funds to the extent set forth in
Board orders, See Lloyds/IAl Lloyds TSB
Group plc, 84 Fed. Res. Bull. 116 (1998);
The Governor and Company of the Bank
of Ireland, 82 Fed. Res. Bull. 1129
(1996); Bankers Trust New York
Corporation, 83 Fed. Res. Bull. 780
(1996); and J.P.Morgan, 84 Fed. Res.
Bull. 113 (1997).

Board of Governors of the Federal Reserve
System, June 12, 1998.
Robert deV. Frierson,
Associate Secretary of the Board.
[FR Doc. 98-16169 Filed 6—17-98; 8:45 am]
BILLING CODE 6210-01-F
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
[Docket No. 97D-0381]

Draft Guidance for Industry on
Providing Regulatory Submissions in
Electronic Format—NDA'’s; Reopening
of Comment Period

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice; reopening of comment
period.

SUMMARY: The Food and Drug
Administration (FDA) is reopening until
July 8, 1998, the comment period for a
notice announcing the availability of a
draft guidance for industry entitled
“Providing Regulatory Submissions in
Electronic Format—NDA’s” that
appeared in the Federal Register of
April 8, 1998 (63 FR 17184). FDA is
taking this action in response to a
request for an extension and to allow
interested parties additional time for
review and to submit comments.

DATES: Written comments by July 8,
1998. General comments on the agency
guidance documents are welcome at any
time.

ADDRESSES: Copies of the draft guidance
for industry are available on the Internet
at http://www.fda.gov/cder/guidance/
index.htm. Submit written requests for
single copies of the draft guidance to the
Drug Information Branch (HFD-210),
Center for Drug Evaluation and
Research, Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857. Send one self-
addressed adhesive label to assist that
office in processing your requests.
Submit written comments on the draft
guidance to the Dockets Management
Branch (HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Kenneth Edmunds, Center for Drug
Evaluation and Research (HFD-350),
Food and Drug Administration, 5600
Fishers Lane, Rockville, MD 20857,
301-827-3276; ESUB@CDER.fda.gov.
SUPPLEMENTARY INFORMATION: In the
Federal Register of April 8, 1998 (63 FR
17184), FDA'’s Center for Drug
Evaluation and Research (CDER)
published a notice announcing the
availability of a draft guidance for
industry entitled ““Providing Regulatory
Submissions in Electronic Format—
NDA'’s.” The draft guidance is intended
to assist applicants who wish to submit
new drug applications (NDA's) in
electronic format. Although voluntary,

submissions of NDA's in electronic
format should reduce the amount of
paperwork for applicants and the
agency. The April 8, 1998, notice
invited interested persons to submit
written comments on the draft guidance
within 60 days.

On April 20, 1998, FDA received a
letter from Pharmaceutical Research and
Manufacturers of America, requesting
that the agency extend the comment
period on the draft guidance 90 days. In
addition, in the Federal Register of June
1, 1998 (63 FR 29741), FDA'’s Center for
Biologics Evaluation and Research
(CBER) published a draft guidance for
industry entitled “Guidance for
Industry: Electronic Submissions of a
Biologics License Application (BLA) or
Product License Application (PLA)/
Establishment License Application
(ELA) to the Center for Biologics
Evaluation and Research.”

Because a number of NDA sponsors
have expressed the wish to see the draft
guidance become final as soon as
possible and because the agency
considers this to be a dynamic
document, which will be updated in the
future, the agency does not believe it is
necessary to extend the comment period
an additional 90 days. However, the
agency agrees that an additional period
will provide time for interested parties
to review both CDER and CBER’s
guidances. Therefore, the agency is
reopening the comment period for an
additional 30 days, until July 8, 1998.

Interested persons may, on or before
July 8, 1998, submit to the Dockets
Management Branch (address above)

written comments on the draft guidance.

Two copies of any comments are to be
submitted, except that individuals may
submit one copy. Comments are to be
identified with the docket number
found in brackets in the heading of this
document. The draft guidance and
received comments are available for
public examination in the Dockets
Management Branch between 9 a.m. and
4 p.m., Monday through Friday.

Dated: June 9, 1998.
William K. Hubbard,

Associate Commissioner for Policy
Coordination.
[FR Doc. 98-16140 Filed 6-17-98; 8:45 am]

BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
[Docket No. 98D-0388]

Draft Guidance for Industry on Topical
Dermatological Drug Product NDA's
and ANDA’s—In Vivo Bioavailability,
Bioequivalence, In Vitro Release and
Associated Studies; Availability

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is announcing the
availability of a draft guidance for
industry entitled “Topical
Dermatological Drug Product NDA'’s and
ANDA’s—In Vivo Bioavailability,
Bioequivalence, In Vitro Release and
Associated Studies.” The draft guidance
is intended to provide recommendations
to sponsors of new drug applications
(NDA'’s), abbreviated new drug
applications (ANDA’s), and
supplements who intend to perform
bioavailability and bioequivalence
studies for topically applied
dermatological drug products during
either the preapproval or postapproval
period. The agency is seeking comments
on the draft guidance.

DATES: Written comments may be
submitted on the draft guidance by
August 17, 1998. General comments on
the agency guidances are welcome at
any time.

ADDRESSES: Copies of this draft
guidance are available on the Internet at
“http://www.fda.gov/cder/guidance/
index.htm” .

Submit written comments on this
draft guidance to the Dockets
Management Branch (HFD-305), Food
and Drug Administration, 12420
Parklawn Dr., rm 1-23, Rockville, MD.
20857. Two copies of any comments are
to be submitted, except that individuals
may submit one copy. Comments are to
be identified with the docket number
found in brackets in the heading of this
document.

FOR FURTHER INFORMATION CONTACT:
Vinod P. Shah, Center for Drug
Evaluation and Research (HFD—-350),
Food and Drug Administration, 5600
Fishers Lane, Rockville, MD 20857,
301-594-5635.

SUPPLEMENTARY INFORMATION: FDA is
announcing the availability of a draft
guidance for industry entitled “Topical
Dermatological Drug Product NDA'’s and
ANDA’s—In Vivo Bioavailability,
Bioequivalence, In Vitro Release and
Associated Studies.” The draft guidance
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is intended to provide recommendations
to sponsors of NDA’s, ANDA'’s, and
supplements who intend to perform,
during either the preapproval or
postapproval period, bioavailability and
bioequivalence studies for topical
dermatological drug products.

The definitions of “bioavailability”
and “‘bioequivalence,” the requirements
for submitting such data in NDA'’s,
ANDA’s, and supplements, and the
types of in vivo studies that are
acceptable to establish bioavailability
and bioequivalence are set forth in CFR
part 320. These regulatory definitions
and requirements reflect requirements
in the Federal Food, Drug, and Cosmetic
Act and other agency regulations.

Generally, bioavailability and
bioequivalence of a drug product can be
assessed through measurement of the
active moiety(ies)/active ingredient(s) in
an accessible biologic fluid such as
blood, plasma, and urine. For some drug
products, including topical
dermatological drug products, it is not
possible to use pharmacokinetic
measurements of the active moiety(ies)/
active ingredient(s) in blood, plasma, or
urine to document bioequivalence
because topical dermatological products
generally do not produce measurable
concentrations in extracutaneous
biological fluids. This draft guidance
document proposes other methods to
establish bioavailability and
bioequivalence, including the following
types of studies: (1) Clinical studies; (2)
pharmacodynamic studies; (3)
dermatopharmacokinetic studies; and
(4) in vitro studies. These approaches
are discussed at 21 CFR 320.24,
although these regulations do not
provide specific methodologic
approaches. In addition to general
comments, FDA welcomes the
submission of data that support or refute
the use of any of these approaches,
especially dermatopharmacokinetic
approaches, in the documentation of
bioavailiability and bioequivalence of
topical dermatological drug products.
FDA also welcomes the submission of
relevant clinical,
dermatopharmacokinetic, and in vitro
release data for further evaluation of
these approaches in the guidance. At
some time following receipt of public
comments and other information to this
draft guidance, FDA intends to discuss
the guidance and the public response to
the guidance before a joint meeting of
the Advisory Committee for
Pharmaceutical Science and the

Dermatologic and Ophthalmic Drugs
Advisory Committee.

This draft guidance is a level 1 draft
guidance document consistent with
FDA'’s good guidance practices (62 FR
8961, February 27, 1997). It represents
the agency’s current thinking on
bioavailability and bioequivalence
approaches for topical dermatological
drug products. It does not create or
confer any rights for or on any person
and does not operate to bind FDA or the
public. An alternative approach may be
used if such approach satisfies the
requirements of the applicable statute,
regulations, or both.

Submit written requests for single
copies of the draft guidance to the Drug
Information Branch (HFD-210), Center
for Drug Evaluation and Research, Food
and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857. Send one
self-addressed adhesive label to assist
that office in processing your requests.
Requests should be identified with the
docket number found in brackets in the
heading of this document. Copies of the
draft guidance and received comments
are available for public examination in
the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

Dated: June 8, 1998.
William K. Hubbard,

Associate Commissioner for Policy
Coordination.

[FR Doc. 98-16141 Filed 6-17-98; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration
[Document Identifier: HCFA-SP-0001]

Agency Information Collection
Activities: Submission for OMB
Review; Comment Request

AGENCY: Health Care Financing
Administration.

In compliance with the requirement
of section 3506(c)(2)(A) of the
Paperwork Reduction Act of 1995, the
Health Care Financing Administration
(HCFA), Department of Health and
Human Services, is publishing the
following summary of proposed
collections for public comment.
Interested persons are invited to send
comments regarding this burden
estimate or any other aspect of this
collection of information, including any

of the following subjects: (1) The
necessity and utility of the proposed
information collection for the proper
performance of the agency’s functions;
(2) the accuracy of the estimated
burden; (3) ways to enhance the quality,
utility, and clarity of the information to
be collected; and (4) the use of
automated collection techniques or
other forms of information technology to
minimize the information collection
burden.

Type of Information Collection
Request: Extension of a currently
approved collection; Title of
Information Collection: Medicaid Post-
Eligibility Preprint and Supporting
Regulations in 42 CFR 430.10; Form
No.: HCFA-SP-0001 (OMB# 0938—
0673); Use: The post-eligibility preprint
is part of the comprehensive statement
that a State submits to show that it is
meeting the requirements for Federal
funding of its Medicaid program. It
comprises part of each State’s Plan
which outlines the mandatory and
optional aspects of a State’s Medicaid
program. Accurate submission of this
information is necessary in order for
States to receive Federal funding.;
Frequency: On occasion; Affected
Public: State, local or tribal government
and Federal Government; Number of
Respondents: 56; Total Annual
Responses: 56; Total Annual Hours:
280.

To obtain copies of the supporting
statement and any related forms for the
proposed paperwork collections
referenced above, access HCFA’s Web
Site address at http://www.hcfa.gov/
regs/prdact95.htm, or E-mail your
request, including your address, phone
number, OMB number, and HCFA
document identifier, to
Paperwork@hcfa.gov, or call the Reports
Clearance Office on (410) 786-1326.
Written comments and
recommendations for the proposed
information collections must be mailed
within 30 days of this notice directly to
the OMB desk officer: OMB Human
Resources and Housing Branch,
Attention: Allison Eydt, New Executive
Office Building, Room 10235,
Washington, D.C. 20503.

Dated: June 9, 1998.
John P. Burke I11,

HCFA Reports Clearance Officer, HCFA Office
of Information Services, Security and
Standards Group, Division of HCFA
Enterprise Standards.

[FR Doc. 98-16148 Filed 6—-17-98; 8:45 am]

BILLING CODE 4120-03-P
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration

[Form # HCFA-21, 21B, 21P, 21.11A, 21E,
64, 64.21, 64.21U, 64.21P, 64.21UP, 64EC,
64.21E, 64.9P, 64.10P, 64.11A, 64.9d]

Emergency Clearance: Public
Information Collection Requirements
Submitted to the Office of Management
and Budget (OMB)

In compliance with the requirement
of section 3506(c)(2)(A) of the
Paperwork Reduction Act of 1995, the
Health Care Financing Administration
(HCFA), Department of Health and
Human Services (DHHS), has submitted
to the Office of Management and Budget
(OMB) the following request for
Emergency review. We are requesting an
emergency review because the
collection of this information is needed
prior to the expiration of the normal
time limits under OMB’s regulations at
5 CFR, Part 1320. The Agency cannot
reasonably comply with the normal
clearance procedures because of the
need for States to report financial and
related statistical information pursuant
to the operation of their Medicaid
programs, under title XIX of the Social
Security Act, and their Children’s
Health Insurance Programs (CHIP)
under title XXI of the Act. States will
begin reporting information after the
end of the third quarter of Federal fiscal
year 1998 (after June 30, 1998). Without
the capacity for States to report this
information discussed below, the States
and HCFA will not be able to properly
implement the provisions enacted by
the Balanced Budget Act (BBA) of 1997
related to the CHIP.

HCFA is requesting OMB review and
approval of this collection within eleven
working days, with a 180-day approval
period. Written comments and
recommendations will be accepted from
the public if received by the individual
designated below, within ten working
days of publication of this notice in the
Federal Register.

During this 180-day period HCFA will
pursue OMB clearance of this collection
as stipulated by 5 CFR 1320.5.

(1) Type of Information Collection Request:
New Collection;

Title of Information Collection:
Children’s Health Insurance Program
(CHIP) Budget and Expenditure System
State Reporting Forms.

Form Nos.: HCFA-21, 21B, 21P,
21.11A, 21E;

Use: These forms will be used by
State CHIP agencies to report CHIP
program budget projections and actual
CHIP program benefits and

administrative expenditures, and the
numbers of children being served in the
CHIP program, to the Health Care
Financing Administration (HCFA). The
information provided by these new
forms will be used by HCFA to prepare
the grant awards to States for the CHIP,
to ensure that the appropriate level of
Federal payments for State expenditures
under the CHIP are made in accordance
with the CHIP-related BBA legislative
provisions of 1997, and to track,
monitor, and evaluate the numbers of
children being served by the CHIP.

Note: At this time Form HCFA-21E of this
package is for States to report the numbers
of children, by service delivery system, that
are served in the States’ CHIPs based on age
categories. However, we are continuing to
work with the States to develop an
appropriate format for States to report the
numbers of children, by service delivery
system, that are served in the CHIP based on
Federal poverty income level categories and
under the age categories previously
requested. When this format is finalized it
will be incorporated into Form HCFA-21E.

For a short description of the CHIP
reporting forms, see below:

e Form HCFA-21 Summary Sheet.
Quarterly Children’s Health Insurance
Program Statement of Expenditures for
Title XXI Summary Sheet. This form
summarizes the total expenditures in
the State’s CHIP reported by the State
for the reporting quarter.

¢ Form HCFA-21. Children’s Health
Expenditures by Type of Service for the
Title XXI Program, Expenditures in this
Quarter. States use this form to report
CHIP current quarter expenditures in
accordance with services categories
authorized under title XXI.

e Form HCFA-21B. Children’s Health
Insurance Program Budget Report for
the Title XXI Program State Expenditure
Plan. States use this form to report their
budget projections each quarter for their
Title XXI CHIPs for the current and
budget Federal fiscal years and broken
out by quarter.

e Form HCFA-21P. Children’s Health
Expenditures by Type of Service for the
Title XXI Program, Prior Period
Adjustments. States use this form to
report CHIP prior period adjustment
expenditures claimed in the submission
quarter in accordance with services
categories authorized under title XXI.

e Form HCFA-21.11A. Provider-
Related Donations and Health Care
Related Taxes, Fees, and Assessments
Received Under Section 1903(w) for
Title XXI. States use this form to report
CHIP-related State receipts of provider
related donations, and health care
related taxes, fees, and assessments.

e Form HCFA-21E. Children’s Health
Insurance Program, Number of Children

Served. States use this form to report the
numbers of children, by service delivery
system, that are served in the States’
CHIPs based on age categories.

Note: HCFA is working with States to
develop an appropriate format for States to
report numbers of children, by service
delivery system, that are served in the CHIP
based on Federal poverty income level
categories and under the age categories
previously requested. When the format is
finalized it will be incorporated into this
form.

Frequency: Quarterly;

Affected Public: State and Federal
government;

Number of Respondents: 56;
Total Annual Responses: 224;
Total Annual Hours: 7,840.

(2) Type of Information Collection
Request: Revision of a currently
approved collection; Title of
Information Collection: Quarterly
Medicaid Statement of Expenditures for
the Medical Assistance Program.

Form Nos.: HCFA-64, 64.21, 64.21U,
64.21P, 64.21UP, 64EC, 64.21E, 64.9,
64.10, 64.10P, 64.11a, 64.9d;

Use: These new forms are revisions of
the currently approved collection report
Form HCFA-64. These forms will be
used by State Medicaid agencies to
report their actual CHIP-related
Medicaid expenditures and the numbers
of CHIP-related children, and other
children being served in the Medicaid
program, to the Health Care Financing
Administration(HCFA). The forms will
be used by the HCFA to ensure that the
appropriate level of Federal payments
for the State’s CHIP-related Medicaid
program expenditures are made in
accordance with the CHIP and related
Medicaid provisions of the BBA of 1997,
and to track, monitor, and evaluate the
numbers of CHIP-related children and
other individuals being served by the
Medicaid program.

Note: At this time Forms HCFA-64.21E
and HCFA-64EC of this package are for
States to report the numbers of CHIP-related
children and other children, by service
delivery system, that are served in States’
Medicaid programs based on age categories.
However, we are continuing to work with the
States to develop an appropriate format for
States to report the numbers of children, by
service delivery system, that are served in the
States’ Medicaid programs based on Federal
poverty income level categories and under
the age categories previously requested.
When this format is finalized it will be
incorporated into Forms HCFA-21E and
HCFA-64EC.

For a short description of the CHIP-
related Medicaid reporting forms, see
below:
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* HCFA-64 SUMMARY SHEET

Quarterly Medicaid Statement of
Expenditures for the Medical Assistance
Program, Summary Sheet. The form
HCFA-64 summary sheet is a one-page
summary sheet summarizing the total
expenditures reported for the quarter.
The remaining forms provide additional
detail and support the entries made on
the summary sheet.

« HCFA-64.9

Quarterly Medicaid Statement of
Expenditures for the Medical Assistance
Program, Expenditures in this Quarter.
The form HCFA-64.9 is comprised of
two pages that are used for detailing, by
category, current quarter program
expenditures by type of service (e.g.,
clinical services, dental services). The
total figures from the form HCFA—-64.9
are transferred to the form HCFA-64
Summary Sheet, Line 6, columns (a) and
(b). A separate copy of the form HCFA-
64.9 must also be submitted for each
waiver granted to the State agency for
which expenditures have been incurred.
The total waiver figures are already
incorporated in the expenditures
reported on the “base” (one form) form
HCFA-64.9.

« HCFA-64.9p

Quarterly Medicaid Statement of
Expenditures for the Medical Assistance
Program, Prior Period Adjustment. The
form HCFA-64.9p supports claims or
adjustments for prior period (years)
which are transferred to the form
HCFA-64 summary sheet and noted on
Lines 7, 8, 10.A., and 10.B., columns (a)
and (b). It contains the same service
categories as the form HCFA-64.9. This
two-page form details the program
expenditures, by category, arraying the
expenditures by fiscal year. A separate
form HCFA-64.9p is prepared to
support each fiscal year and each line
entry (Lines 7, 8, 10.A., and 10.B.) on
the summary sheet. If the prior period
adjustment includes waiver-related
expenditures, a separate form HCFA—
64.9p must be filed for each waiver
including HCBS waivers.

» HCFA-64.9d

Allocation of Disproportionate Share
Hospital Payment Adjustments to
Applicable FFYs. The form HCFA-
64.9d has been created to track
payments of DSH by Federal Fiscal
Year. This one page form details, by
Inpatient Hospital Services and Mental
Health Facility Services, details the
allotment and DSH payments by Federal
Fiscal Years. This is authorized under
§1923(f) of the Act.

« HCFA-64.10

Expenditures for State and Local
Administration for the Medical
Assistance Program, Expenditures in
this Quarter. The form HCFA-64.10
supports administrative expenditures
reported on the summary sheet. This
one page form details, by category, the
current quarter expenditures for
administering the Medicaid program.
The total figures from the “base” form
HCFA-64.10 summary sheet. The State
agency must also file a separate form
HCFA-64.10 or each of its waivers
granted to the State agency for which
expenditures have been incurred. The
waiver expenditures reported on a
supporting form HCFA-64.10 are
already included with the overall
expenditures reported on the “base”
form HCFA-64.10.

« HCFA-64.10p

Expenditures for State and Local
Administration for the Medical
Assistance Program, Prior Period
Adjustments. The form HCFA-64.10p is
similar to the form HCFA-64.10 except
that it addresses adjustments to prior
period expenditures. The totals from the
form HCFA-64.10p are transferred to
the form HCFA-64 summary sheet,
Lines 7, or 8. or 10.A., or 10.B., columns
(c) and (d). A separate form HCFA—
64.10p must be completed for each line
item entry, by fiscal year, on the
summary sheet.

+ HCFA-64.11

Summary Total of Receipts from form
HCFA-64.11A. The form HCFA-64.11
has been created to summarize the
information reported on the various
HCFA—-64.11a forms. This is authorized
under § 1903(w) of the Act.

* HCFA-64.11A

Actual Receipts by Plan Name. The
form HCFA—-64.11a has been created to
report the actual receipts by plan names
form provider-related donation and
health care related taxes, fees and
assessments. This is authorized under
§1903(w) of the Act.

» There are no forms numbered 64.1
through 64.8 because of form
development and redevelopment over
the years. There are also no forms
detailing items 9.B. through 9.E. of the
summary sheet because there is no need
for further breakdown of these figures
for reimbursement calculations.

HCFA-64.21 Quarterly Medical
Assistance Expenditure By Children’s
Health Insurance Program Expenditure
Categories. States will use this form to
report current quarter expenditures for
children who are determined

presumptively eligible under section
1920A of the Act.

HCFA-64.21U Quarterly Medical
Assistance Expenditure Categories by
Children’s Health Insurance Program
Expenditure Categories. States w